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Note Signed for Accommodation of Bank 
President 


The president of a bank, who owned most of its capital 
stock and was in complete control of all of its affairs, per- 
suaded defendant to sign a note payable to the bank for the 
accommodation of the president. The president received the 
proceeds of the note. He had agreed to pledge certain col- 
lateral securing the note, but this was not done. 

When the bank later failed, it was held that the receiver 
could enforce the note against the defendant. The court 
found that the defendant was a party to an act which was 
unlawful under the National Banking law and, regardless of 
his good faith, he was liable to the bank’s receiver on the note, 
even though the president had breached the agreement. The 
transaction constituted a violation of the Federal Reserve 
Act prohibiting an executive officer from borrowing from his 
bank. (Federal Reserve Act § 12, as added in 1933, 12 
U. S. C. A. § 875a.) This decision was rendered by the 
United States Circuit Court of Appeals (Sixth Circuit) in 
the case of Federal Deposit Insurance Corporation v. Vest, 
119 Fed. (2d) 834, reversing the decree of the United States 
District Court, as reported in 28 Fed. Supp. 507; Vol. 56, 
Page 791, November, 1939, issue of The Banking Law 
Journal. 

The following paragraphs are quoted from the opinion of 
the Circuit Court of Appeals: 

The principal question here is, whether appellee is liable to the 
receiver upon a note for $10,000 executed to the bank by appellee on 
January 12, 1937. The District Court made accurate and complete 
_ NOTE—For similar decisions see Banking Law Journal Digest (Fifth 


Edition) §42. 
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tindings of fact. Upon these findings the court decided.—*That in 
making the loan upon the note which he induced Vest to sign, Morton 
was acting within the scope of his authority. Morton, being the 
Bank’s sole representative in procuring the note, it cannot claim any 
right to it except such as it acquired through him, and it cannot take 
the benefit of his act without taking also the burdens resulting from 
the agreement which he made and under which he procured the note 
tc be executed and the withdrawal of the collateral pledged with the 
original note. The evidence clearly showing a breach of the contract, 
pursuant to which the note was executed, notice of which, under the 
‘sole actor’ doctrine, is imputed to the Bank, recovery on the note of 
$10,000.00 is thereby precluded.” 

We entertain a contrary view. 

On June 16, 1933, Congress, as an addition to the Federal Reserve 
Bank Act of 1913, enacted a provision that “no executive officer of 
any member bank shall borrow from or otherwise become indebted to 
any member bank of which he is an executive officer, and no member 
bank shall make any loan or extend credit in any other manner to any 
of its own executive officers.” This provision was in effect on January 
24, 1935, when the original transaction between appellee and Morton 
took place and has continued as the law. 12 U.S.C. A. § 375a. One 
of its principal purposes was to decrease the hazard of one-man-bank 
control. 

The act was violated. Morton got $10,000 from the bank upon 
appellee’s note. The defense, as averred in the answer to the bill and 
as set up in the proof, was, that by virtue of an agreement between 
Morton and appellee, the original note and its various renewals were 
nullities. We think the defense must fail. Morton had no authority 
from the bank to make such an agreement. His role was that of bor- 
rower and not as representative of the lending bank. He was the only 
bank official active in the transaction and he obviously did not, nor 
could, represent the bank, since he was dealing with himself. It was 
positively forbidden to make such a loan. Morton took the money in 
violation of law and appellee’s part in the transaction was to permit 
his notes to be carried by the bank as a screen to conceal the violation. 

It is a criminal violation for any person with intent to defraud or 
injure, to aid or abet any officer of a bank in the wilful misapplication 
of its money. 12 U.S. C. A. § 592. It is also provided (Title 18 
U.S. C. A. Ch. 15, § 550) that “whoever directly commits any act 
constituting an offense defined in any law of the United States, or 
aids, abets, counsels, commands, induces, or procures its commission, 
is a principal.” 

Curiously enough, these statutes were not presented to the District 
Court for consideration. We must consider them here. 

Appellee, by active connivance with Morton, permitted his note 
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and its renewals to remain as receivables among the assets of the bank 
for more than two years for the admitted purpose of concealing the 
fact that Morton was a borrower from his own bank. The bank ex- 
aminers naturally were deceived. Had the truth become disclosed the 
Comptroller of the Treasury would no doubt have taken corrective 
measures at once. 

It is urged that appellee as a matter of fact did not know that the 
statute prohibited Morton from borrowing the bank’s money. The 
record does not disclose whether this is true or not, but it is of course 
iunmaterial as a matter of law. Appellee cannot avoid the rule that he 
intended the natural consequences of his acts. It is beside the point 
to say that he acted in good faith and without intent to defraud the 
bank or its creditors. The vital question is, whether he wittingly or 
unwittingly was a party to an act made unlawful by the National 
Ranking law and of this there can be no doubt. It is unfortunate and 
regrettable that he was duped by an unfaithful bank executive, but 
it is not an excuse. That Morton in the early stages undertook to in- 
demnify appellee by the pledge of collateral is not material. 

We think the case must be determined in the light of Deitrick v. 
Greaney, 309 U. S. 190, 60 S. Ct. 480, 84 L. Ed. 694, decided Febru- 
ary 12, 1940, more than three months after the decree herein appealed 
from. Greaney, a director of a national bank, was sued by its re- 
ceiver upon a note knowingly given to the bank as a substitute among 
its assets for shares of its stock illegally purchased and retained. 
The bank was prohibited by the National Banking Act from purchas- 
ing and retaining its own shares. 12 U.S. C. A. § 83. 

The court said (309 U. S. at page 195, 60 S. Ct. at page 482, 
84 L. Ed. 694): 

“The provisions of the Act requiring periodic examinations and 
reports and the powers of the Comptroller are designed to insure 
prompt discovery of violations of the Act and in that event prompt 
remedial action by the Comptroller. These purposes would be defeated 
and the command of the statute nullified if'a director or officer or 
any other by his connivance could place in the bank’s portfolio his 
obligation good on its face, as a substitute for its stock illegally ac- 
quired, and if he remained free to set up that the obligation was, in 
effect, fictitious, intended only to aid in the accomplishment of the 
injury at which the statute is aimed. 


“Here, respondent, with full knowledge of the unlawful purpose 
to conceal the presence of the stock among the bank’s assets, gave in 
exchange for it, first another’s note and then his own, knowing that 
it was to be availed of as an apparently walid and lawful asset so 
as to forestall the remedies available under the statute for the unlaw- 
ful purchase. . . .” (Italics ours.) 
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Again: “But it is enough for present purposes that the respond- 
ent, after placing his note among the bank’s receivables in substitution 
for the shares of stock, as the means of avoiding the consequences of 
violation of the statute, may not now take the benefit of the secret 
and illegal agreement that his note except for purposes of deceiving 
the bank examiners was to be regarded as a nullity. If respondent 
were free to set up the unlawful agreement as a defense and thus cast 
the loss from the unlawful stock purchase on the creditors of the bank 
in receivership, he would be enabled to defeat the purpose of the statute 
by taking advantage of an agreement which it condemns as unlawful. 
That, we think, the law does not allow.” 

Again: “It is a principle of the widest application that equity 
will not permit one to rely on his own wrongful act, as against those 
affected hy it but who have not participated in it, to support his own 
asserted legal title or to defeat a remedy which except for his miscon- 
duct would not be available. See United States v. Dunn, 268 U. S. 
121, 133, 45 S. Ct. 451, 454, 69 L. Ed. 876, Independent Coal & Coke 
Co. v. United States. 274 U. S. 640, 648, 47 S. Ct. 714, 717, 71 L. Ed. 
1270. Applied in cases like the present, the rule that the illegal agree- 
ment may not be set up to defeat the obligation of the note is sometimes 
denominated an equitable estoppel. . . . But stated more precisely, 
the doctrine with which we are now concerned is not strictly that of 
estoppel as thus defined. It is a principle which derives its force from 
the circumstances that respondent’s act, apart from its possible in- 
jurious consequences to creditors, is itself a violation of the statute; 
and that the statute, read in the light of its purposes and policy, pre- 
cludes resort to the very acts which it condemns, as the means of 
thwarting those purposes by visiting on the receiver and creditors 
whom he represents the burden of the bank’s unlawful purchase. . . .” 
(citing authorities). 

Again: “Since it is by virtue of the statute that respondent’s 
agreement is unlawful and that the benefit of it as a defense to the 
note is denied; and as the purpose of the statute is to protect credi- 
tors of the bank from the hazard of violations of the Act like the 
present, it is immaterial that the bank’s officers were participants in 
the illegal transaction ... .” 

We have quoted liberally from the Greaney case because we regard 
it as decisive. Being so, there is no necessity for an extended discus- 
sion of the “sole actor” theory upon which the District Court dis- 
missed the bill. Further, we need not determine whether, under the 
parol evidence rule, appellee should be permitted to make his defense. 
He was allowed a liberal application of the rule in the court below. 

Finally, we think that the District Court was correct in holding 
that appellee was entitled to have returned to him the 500 shares of 
Formica Insulation Company common stock. There is no substantial 
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proof that appellee ever pledged this stock as collateral upon his 
$10,000 note. 


The decree appealed from is reversed and the case remanded to the 
District Court, with directions to enter a decree against appellee in 
accordance herewith. 


KERR 


Power of State to Escheat Deposits in National 
Bank 


Michigan statutes providing for escheat of unclaimed bank 
deposits, as applied to national banks, are invalid as an un- 
lawful interference with the liquidation of national banks. 
This was decided by the United States Circuit Court of 
Appeals, Sixth Circuit, in the case of Starr v. O’Connor, 118 
Fed. Rep. (2d) 548, reversing the opinion rendered in the 
case of Starr v. Schram, 24 Fed. Supp. 888, 55 Banking Law 
Journal 898. : 

National banks are instrumentalities of the Federal Gov- 
ernment. Their contracts and dealings are subject to the 
operation of general and undiscriminating State laws which 
do not conflict with the letter or general object and purposes 
of Congressional legislation. But any attempt by a State to 
define their duties or control the conduct of their affairs is 
void whenever it conflicts with the laws of the United States 
or frustrates the purposes of the national legislation or impairs 
the efficiency of the bank to discharge the duties for which it 
was created. 

The following paragraphs are quoted from the court’s 
opinion: 

It is true that as early as National Bank v. Commonwealth, 9 Wall. 
353, 76 U. S. 353, 362, 19 L. Ed. 701, the Supreme Court said that 
national banks “are subject to the laws of the State, and are governed 
in their daily course of business far more by the laws of the State than 
of the nation,” and “it is only when the State law incapacitates the 
banks from discharging their duties to the government that it becomes 


unconstitutional.” See, also, McClellan v. Chipman, 164 U. S. 347, 
17 S. Ct. 85, 41 L. Ed. 461; First National Bank v. Missouri, 263 


NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §465. 
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U.S. 640, 656, 44S. Ct. 213, 68 L. Ed. 486; Davis v. Elmira Savings 
Bank, 161 U. S. 275, 283, 16 S. Ct. 502, 40 L. Ed. 700; Waite v. 
Dowley, 94 U. S. 527, 538, 24 L. Ed. 181. 

But the National Bank Act constitutes, in itself, a complete sys- 
tem for the establishment and government of national banks, and di- 
rects the manner of winding up such institutions and the distribution 
of their effects, “neither limited nor enlarged by other statutory provi- 
sions with respect to the settlement of demands against insolvents or 
their estates.” Cook County National Bank v. United States, 107 
U.S. 445, 448, 2 S. Ct. 561, 564, 27 L. Ed. 5387. National Banks, 
being instrumentalities of the federal government, are immune from 
such attempted state control as would conflict with the laws of the 
United States, or either frustrate the purpose of the national legisla- 
tion or impair the efficiency of national banks to discharge their statu- 
tory duties. Davis v. Elmira Savings Bank, supra. 

First National Bank of San Jose v. State of California, 262 U. S. 
366, 43 S. Ct. 602, 67 L. Ed. 1030, held that a statute of California, 
escheating to the State bank deposits which have remained intact and 
unclaimed for more than twenty years when no notice of residence has 
been given the bank by the depositor or any claimant, conflicts with 
laws of the United States touching national banks, and is therefore 
invalid. The Receiver insists that the authority of this case is deci- 
sive and controlling upon the issue that the Michigan escheat pro- 
cedure, if applied in the instant case, would constitute an unwarranted 
and invalid interference with the discharge of its statutory duties by 
a national bank. 


Against this insistence, we have considered the differentiation that 
in the San Jose case the national bank concerned was in operation 
and not in liquidation as is the national bank involved here; and that 
the California statute prescribed no procedure of the character estab- 
lished by the Michigan statutes for the administration of the estates 
of dormant depositors. 


We have also given due weight to the argument that the Supreme 
Court of Michigan has declared that escheat proceedings under Michi- 
gan laws are not solely for the benefit of the state, but are also de- 
signed for the conservation by the state of the property possessed for 
the benefit of any person lawfully entitled subsequently to receive it. 
Braun v. McPherson, 277 Mich. 396, 403, 269 N. W. 211. But see the 
recent opinion (February 19, 1941) of the Circuit Court of Ingham, 
Michigan, in No. 20656 in Chancery, Evans Products Company v. 
Dunckel, State Treasurer, holding invalid certain parts of the Michi- 
gan Escheat Statutes, as amended in 1939. 

We are aware that it has been held in the Ninth Circuit that a 
statute of Alaska, requiring banks in possession of escheated property 
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to report to the attorney general necessary information for judicial 
proceedings, was not an unwarranted and invalid interference with 
the business of a national bank; and that the Court of Appeals quoted 
as follows from Security Savings Bank vy. California, 263 U. S. 282, 
286, 44 S. Ct. 108, 68 L. Ed. 301, 31 A. L. R. 391: “The contract 
of deposit does not give the bank a tontine right to retain the money 
in the event that it is not called for by the depositor. It gives the 
bank merely the right to use the depositor’s money until called for by 
him, or some other person duly authorized. If the deposit is turned 
over to the state in obedience to a valid law, the obligation for the bank 
to the depositor is discharged.” 


We have experienced difficulty in our effort to determine the full 
meaning of the language of the Supreme Court in Provident Institu- 
tion for Savings v. Malone, 221 U. S. 660, 665, 31 S. Ct. 661, 663, 55 
L. Ed. 899, 34 L. R. A., N. S., 1129, where it was held that a statute 
directing that deposits in savings banks, where the accounts have been 
inactive for thirty years and the depositors cannot be found, be turned 
over to designated state officers with provisions for the payment of 
the money to the depositors or their heirs on establishment of right to 
tlie funds, does not deprive such savings banks of their property with- 
out due process of law. The Court said: “Neither the charter nor 
the by-laws create anything in the nature of a tontine, under which, 
on dissolution of the corporation, the then depositors would receive 
the money of those absent and unknown. On dissolution, the shares of 
a depositor, who could not be found, would be paid over to his legal 
representative, who might be an administrator in case his death was 
established, or a guardian, in case of mental incapacity, or a trustee 
in bankruptcy in case of insolvency, or a representative appointed 
under statutes applicable to abandoned property.” 

We have observed that in First National Bank v. Missouri, 263 
U. S. 640, 44S. Ct. 213, 68 L. Ed. 486, the doctrine was reiterated 
that national banks are subject to state laws which do not interfere 
with the purposes of their creation, or tend to impair or destroy their 
efficiency as federal agencies, or conflict with the paramount law of 
the United States. 

United States v. Klein, 303 U. S. 276, 58 S. Ct. 536, 82 L. Ed. 
840, urged upon us by the Michigan Attorney General, has been given 
our thoughtful attention, though not found in point. 


But, after careful consideration of the authorities mentioned, we 


have reached the conclusion that none of these cases gainsay the direct 
and controlling applicability to the instant situation of the doctrine 
of First National Bank of San Jose v. California, supra, impelling de- 
cision that Michigan escheat procedure, as heretofore detailed, consti- 
tutes an unlawful interference with the liquidation of a national bank. 
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The rationale of its decision was thus stated by the Supreme Court 
in the San Jose case, supra (262 U. S. pages 369, 370, 43 5. Ct. page 
603, 67 L. Ed. 1030): 

“Plainly, no state may prohibit national banks from accepting 
deposits, or directly impair their efficiency in that regard. And we 
think, under circumstances like those here revealed, a state may not 
dissolve contracts of deposit even after 20 years and require national 
banks to pay to it the amounts then due; the settled principles stated 
above oppose such power. 

“Does the statute conflict with the letter or general object and pur- 
poses of the legislation by Congress? Obviously, it attempts to qual- 
ify in an unusual way agreements between national banks and their 
customers long understood to arise when the former receive deposits 
under their plainly granted powers. If California may thus interfere 
other States may do likewise; and, instead of 20 years, varying limi- 
tations may be prescribed—3 years perhaps, or 5, or 10, or 15. We 
cannot conclude that Congress intended to permit such results. They 
scem incompatible with the purpose to establish a system of govern- 
mental agencies specifically empowered and expected freely to accept 
deposits from customers irrespective of domicile with the commonly 
consequent duties and liabilities. ‘The depositors of a national bank 
often live in many different states and countries, and certainly it 
would not be an immaterial thing if the deposits of all were subject to 
seizure by the state where the bank happened to be located. The suc- 
cess of almost all commercial banks depends upon their ability to ob- 
tain loans from depositors, and these might well hesitate to subject 
their funds to possible confiscation. 

“This court has often pointed out the necessity for protecting fed- 
eral agencies against interference by state legislation.” (Citing au- 
thorities. ) 

A State Supreme Court in our circuit recently followed the author- 
ity of the San Jose case and denied, in its applicability to national 
banks, the constitutionality of a statute requiring the delivery to the 
state of all bank deposits which have remained inactive for fifteen 
years, or, in the case of savings funds and time deposits, for twenty- 
five years. American National Bank of Nashville v. Clarke, Sup’t of 
Banks, decided February 3, 1940, 175 Tenn. 480, 1385 S. W. 2d 935. 
Compare National City Bank of New York v. Philippine Islands, 302 
U.S. 651, 58 S. Ct. 269, 82 L. Ed. 504, which also cited and followed 
the San Jose bank case, supra. 

The necessity for applying the doctrine of the San Jose case is 
even more apparent from the attitude of the State of Michigan in its 
deliberate failure to follow the procedure prescribed by Act 205 of 
Michigan for 1925, with respect to the estates of missing persons. 
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In consequence of the opinion in Beckwith v. Bates, 228 Mich. 400, 
200 N. W. 151, 37 A. L. R. 819, holding that under Michigan law 
before the enactment of Act 205 in 1925, a probate court had no 
jurisdiction to administer the estate of a missing person for purposes 
of escheat, Act 205 became the sole source of authority in Michigan 
for the escheat of the property of a person missing or presumed to 
be dead. To discard the due process of law prescribed in that Act 
and to rely entirely upon the retrospective Acts 40, 45 and 171 of 
Michigan for 1933, seems to bring the effort of the Attorney General 
to escheat deposits in a national bank within the plain condemnation 
of the San Jose bank case, because these last three Michigan statutes 
resemble the invalid California Act in being closer kin to illegitimate 
laws of forfeiture than to legitimate laws of escheat. 


BERR 


Effect of Foreign Government Decrees on Bank 
Deposit 

In May, 1939, plaintiff, who was then a resident of France, 
purchased in Montreal, Canada, certain numbered United 
States Federal Reserve Notes in the sum of $81,500, through 
a firm in Amsterdam, Holland, known as Messrs. Lippmann, 
Rosenthal & Co. (hereinafter called “Lippmann”). These 
notes were held by Lippmann for plaintiff's account, pursu- 
ant to plaintiff’s direction, in Barclay’s Bank at Montreal. 

Thereafter, plaintiff directed Lippmann, as_plaintiff’s 
agent, to transfer the notes to the defendant Banque-Jordaan 
(hereinafter called “Jordaan”), a French banking corpora- 
tion. This direction was carried out on October 11th, 1939, 
by Barclay’s Bank delivering the notes (and other personal 
property belonging to plaintiff, consisting of securities) to 
the Bank of Montreal, at Montreal, by order of Lippmann 
“for account of Banque Jordaan, Paris, in favor of Maurice 
Feuchtwanger” (the plaintiff herein). 

The Bank of Montreal held the notes until January 11th, 
1940. On that date, upon instructions from Jordaan, given 
without plaintiff’s knowledge or consent, it transmitted them 
to the Central Hanover Bank & Trust Co. (hereinafter called 
“Hanover”) for deposit to the credit of the co-defendant Jor- 
daan. Hanover thereupon entered the amount of the notes 
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to the credit of a deposit account of Jordaan. Plaintiff did 
not learn of this until October, 1940, after which he instituted 
action to impress that account with a trust in his favor in the 
sum of $65,000, which sum is arrived at by plaintiff giving 
Jordaan credit for an outlay of $16,500 which the latter had 
made for plaintiff's benefit. In June, 1940, plaintiff fled from 
France and came to this country as a refugee, and has since 
resided in New York City. 

In its amended answer, Hanover pleads two affirmative 
defenses. These, in substance, allege that certain laws and 
decrees of France, still in force, promulgated by its Council 
of Ministers, under dates of September 9, 1939, October 4, 
1939, November 10, 1939, December 5, 1939, April 9, 1940, 
April 24, 1940, and May 10, 1940, imposed certain restrictions 
and limitations in transactions in foreign currencies, including 
United States dollars, upon French residents and corpora- 
tions, requiring them to obtain a lease or permit from the 
French Government in order to dispose of any such foreign 
currencies; that neither plaintiff nor Jordaan has obtained any 
such license or permit; and that in the absence thereof Hanover 
may not pay the $65,000 over to plaintiff, or hold that sum 
subject to his order. It is not denied by Hanover that it still 
credits the deposit account of Jordaan with the sum of at 
least $65,000. Hanover concedes that it has no interest in 
the litigation other than that of an innocent stakeholder in a 
controversy between plaintiff and Jordaan. 

It was held that the French Government decrees did not 
prohibit plaintiff from impressing the French bank’s deposit 
account in the New York bank with a trust for the balance 
due him on the Federal Reserve Notes. Feuchtwanger v. 
Central Hanover Bank & Trust Co., Supreme Court, 27 N. Y. 
Supp. (2d) 518. In its opinion, the court said: 


Jordaan has had knowledge of the pendency of this action, and 
by various cablegrams which it sent to Hanover has virtually admitted 
plaintiff’s claim against it. Especially significant in this respect is 
the cable which Jordaan sent to Hanover on December 12th, 1940, 
reading as follows: “. . . We confirm that credit balance Maurice 
Feuchtwanger dollars 65000 being part of our balance with you origi- 
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nates from shipment of American bank notes made to yourselves in 
January 1940 through Bank of Montreal.” 

This court cannot avoid the conclusion that this action clearly is 
one in equity to establish and enforce an equitable lien, in the nature 
of a resulting trust, upon the deposit account maintained by Hanover 
in the name and to the credit of the co-defendant Jordaan. The pro- 
visions of Sec. 232, sub. 6 of the Civil Practice Act, authorize service 
by publication upon a non-resident defendant, where, as here, the ac- 
tion is brought to enforce a lien in plaintiff’s favor “upon specific real 
or personal property within the state.” 

It is important to observe that plaintiff here is not suing to recover 
the identical bank notes which he alleges Jordaan unlawfully converted 
when it withdrew them from the Bank of Montreal, in whose custody 
they were being held for plaintiff in Jordan’s name, and delivered them 
to Hanover. He is seeking to impress a trust in his favor upon the 
deposit account of Jordaan with Hanover, which was created by the 
delivery of the notes to Hanover, and which represents the proceeds of 
such notes. It is thereby manifest that this court has acquired juris- 
diction over Jordaan in this action, by virtue of the service made upon 
it by publication under an order of this court. 

To put it in other words, the plaintiff’s claim is that the Federal 
Reserve notes belonging to him and constituting the trust res, were 
wrongfully deposited in the bank account maintained with Hanover by 
the co-defendant Jordaan. It is undenied that the balance in said ac- 
count has, at no time since said deposit, been less than the amount 
claimed by the plaintiff. Under such circumstances the plaintiff may 
impress a trust upon the bank account. The law assumes that the first 
moneys paid out of such account were non-trust funds. The bank ac- 
count maintained by Jordaan with Hanover is property which may be 
the object of an action in rem. Crozier v. United States Steel Cor- 
poration, 144 Misc. 727, 259 N. Y. S. 240, affirmed, First Nat. Trust 
& Savings Bank of San Diego v. United States Steel Corp., 236 App. 
Div. 776, 258 N. Y. S. 1035. As the Special Term pointed out in the 
case cited at page 728, of 144 Misc., at page 241 of 259 N. Y. S., 
“Hanna v. Stedman, 230 N. Y. 326, 130 N. E. 566 [relied upon by 
Hanover}, is distinguishable in that there never was any trust res in 
that case. That action involved merely a personal claim or liability.” 

The contention that the decrees of the French Government, set 
forth in the answer and the opposing affidavits, prohibit a recovery 
by the plaintiff is without merit. The Federal Reserve notes belong- 
ing to the plaintiff were purchased and were held for his account in 
Montreal as early as May, 1939; whereas the first of the decrees relied 
upon by the defendant was not promulgated until September, 1939. 
An examination of all the decrees set forth in the opposing papers fails 
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to disclose any which even purports to make unlawful plaintiff’s al- 
ready existing ownership of foreign currency located outside of 
France. Nor do they render unlawful any efforts on plaintiff’s part 
to seek redress for misappropriations of his notes by deposit of the 
same in this city into a general bank account of the co-defendant 








Jordaan. 

The decree of April 24, 1940, as amended May 10, 1940, defines 
as prohibited exportations of capital “the acts of allowing to remain 
outside of French territory, or keeping in foreign exchange or foreign 
currencies, or of not collecting within the territories fixed by decree or 
instruction of the Minister of Finance, all or part of the proceeds of 
the exportation of merchandise, or of the remuneration for services, 
as well as all or part of all proceeds or income abroad.” This is inap- 
plicable to the plaintiff’s bank notes, for they are not shown to rep- 
resent the proceeds of the exportation of merchandise, or to constitute 
remuneration for services, or to be “proceeds or income abroad.” 

Even if it be assumed that the French decrees did purport to make 
it unlawful for the plaintiff to hold foreign currency abroad, they can- 
not be given extraterritorial effect. ‘The Federal Reserve notes were 
either in Canada or in the United States at all times since the enact- 
ment of these French decrees; and they were the property of the plain- 
tiff under the laws of Canada and the United States during that entire 
period. The French decrees could not validly operate to. prevent 
Canadian or United States banks holding the plaintiff’s funds from 
turning them over to him, regardless of what crimes, if any, plaintiff 
may be guilty of under French law. The case of Werfel v. Zivno- 
stenska Banka, 260 App. Div. 747, 23 N. Y. S. 2d 1001, relied upon 
by the defendant Hanover, is distinguishable, in that there the learned 
Appellate Division held that the action involved bank deposits located 
within Czechoslovakia, and were therefore subject to the decrees of 


the government of that country. 




























Bank’s Reliance Upon Implied Authority of 
Agent to Execute Notes 


A lending agency, in accepting a note from a corporation, 
should normally insist on a corporate resolution authorizing 
the officer executing the notes to execute such instruments, 
but a failure to secure a copy of such resolution will not bar 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §56. 
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relief, where the lending agency reasonably relies on a con- 
dition created by the borrowing corporation. County -First 
National Bank of Santa Cruz v. Coast Dairies & Land Co., 
District Court of Appeal, California, 112 Pac. Rep. (2d) 315. 


In this case defendant corporation had a three-man board 
of directors and an employee who acted as general manager. 
For a period of thirteen or fourteen years the general man- 
ager, with the knowledge and acquiescence of the board, was 
in full charge of all money and finances of the corporation. 
Large balances were carried in the corporation’s account in 
plaintiff bank, and most of the checks were signed by the em- 
ployee. He also executed, on behalf of defendant corpora- 
tion, many notes naming plaintiff bank as payee and all such 
notes had been paid. In these: transactions the employee’s 
authority to execute and pay these notes had never been ques- 
tioned and so far as the bank was concerned, it was dealing 
with the man who was in full charge of the corporation’s 
business. 


A copy of a resolution authorizing certain officers of the 
corporation was delivered to the bank, but the employee’s name 
did not appear therein. Upon the corporation’s failure to pay 
a renewal note due to the bank, it was contended that a copy 
of the resolution was filed with the bank and in force at all 
times and that the renewal note executed without the author- 
ity of the corporation did not constitute a valid and binding 
obligation of the corporation. 


In holding that the employee had implied authority to 
execute the note sued on by plaintiff bank, the court said: 


The facts establish a clear case of estoppel, if not a case of implied 
authority. They establish that defendant company had a three-man 
board of directors, and that each of the directors was an officer. L. 
Moretti was a director, president, a large shareholder and the repre- 
sentative of several foreign shareholders. He left this country in 
1915, and returned for two short visits, one in 1919 and one in 1926. 
He corresponded with the company occasionally by letter on matters 
of general policy. Other than this, he did nothing in the performance 
of his important duties as president and director. He knew of: the 
original obligation incurred in 1925, and ratified’ it by ordering ‘it 
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paid. From 1921 to 1934 he was apparently content to let Poletti 
handle all the details of the company’s business. 

D. Morelli was vice-president and a director. He owned but a 
single qualifying share, for which he paid nothing. He admitted that 
during all the period here relevant he took no interest or active part 
in the affairs of the company. He was content to let Poletti handle 
all the affairs of the company. 

A. E. Morelli was the secretary-treasurer, and the third director. 
He, too, owned but a single qualifying share, for which he had paid 
nothing. He was the only officer or director who took active interest 
in the business. In 1930 he moved from California, and his time was 
entirely taken up with other affairs. He knew of the fact that prior 
tc 1930 Poletti had executed several of the notes renewing the obli- 
gation forming the basis of this action. He approved and authorized 
the execution of these notes by Poletti. He also knew that Poletti had 
executed, on behalf of defendant, other notes naming plaintiff bank as 
payee, and he approved those transactions. 

So far as plaintiff bank is concerned, they were dealing with the 
man that they knew was in full charge of the defendant’s business. 
They had been told in 1926 by Moretti, a large stockholder, president 
and director, that Poletti was one of the two men who had authority 
to handle the company’s affairs. Between 1925 and 1934 they knew 
that Poletti had executed many of the renewal notes, and that his au- 
thority had not been questioned. They knew that Poletti had executed 
other notes in substantial amounts, and that such notes had been paid. 
They knew his authority to execute and pay these notes had never 
been questioned. Large balances were carried in the bank account 
of defendant, and most, if not all, checks were signed by Poletti. All 
correspondence of the plaintiff was answered by Poletti. Reports, 
some of which were signed “Treasurer,” were frequently received signed 
by Poletti. While it is true that in 1925 a copy of a purported reso- 
lution was delivered to them authorizing certain officers to execute 
notes, and while it is true that Poletti’s name did not appear therein, 
this does not bar them from recovery in this case. They were reason- 
ably entitled to believe, from all the facts heretofore recounted, that 
Poletti had been subsequently authorized to act. While a lending 
agency, in accepting a note from a corporation, should normally insist 
on a corporate resolution authorizing the officer executing the note 
to execute such instruments, the failure to secure a copy of such reso- 
lution will not, in all cases, bar relief. Certainly, relief should not be 
denied where the lending agency reasonably relies on a condition cre- 
ated by the borrowing corporation. 

The above recounted facts, in our opinion, establish, as a matter of 
law, that either Poletti had actual implied authority to execute the 
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note, or that the defendant is estopped to deny his authority. First, 
as to actual authority. It is a fundamental and elementary rule of 
agency that an agency may be proved by evidence of facts showing 
that the alleged agent acted as such with the knowledge and acquies- 
cence of the principal. Mattison v. Italo Petroleum Corp., 137 Cal. 
App. 148, 29 P. 2d 901. This principle has peculiar application to 
the facts here involved. Poletti was originally employed with the 
knowledge and acquiescence of the board of directors. From 1921 to 
1934, with the knowledge and acquiescence of the board, he was in 
full charge of all the money and finances of the company. No one 
made any attempt to question or disapprove anything done by him. 
The record is full of instances where Poletti exercised, and by neces- 
sity was compelled to exercise, duties involving discretion and judg- 
ment. The directors knew the general scope of his functions and 
knew generally what he was doing. Moretti was apparently willing 
to trust A. E. Morelli to generally supervise matters. A. E. Morelli 
knew of the renewal notes, approved and authorized them. 

Under the circumstances here existing, it would seem that the board 
of directors certainly caused Poletti to believe he had the authority to 
execute the notes. It is not indispensable that actual authority be 
shown by an express agreement. It may also be shown by facts which 
demonstrate that the principal, by lack of ordinary care, led the agent 
to believe, reasonably, that he possessed the power in question. Civil 
Code, section 2316, provides: “Actual authority is such as a princi- 
pal intentionally confers upon the agent, or intentionally, or by want 
of ordinary care, allows the agent to believe himself to possess.” See, 
also, Venice v. Short Line Beach Land Co., 180 Cal. 447, 181 P. 658. 

The only evidence relied upon by respondent as indicating a con- 
trary result are the letters sent by Moretti to the defendant company 
in 1931. In the letter dated September 12th of that year he stated 
that he had just learned “with great astonishment” that the bank still 
held the notes of defendant growing out of the canning company trans- 
action. He then states that he learned of the original transaction 
upon his arrival in California in 1926 and that “the entire transaction 
was right then and there disapproved by me.” But he also states 
that he ordered the note paid from the proceeds of the sale of the 
canning company’s canned goods, and that, “it seems to us” that the 
notes do not have to be paid because they were not authorized by the 
board of directors. In 1931 the amount outstanding on the notes to 
the bank was $12,500. It is to be noted that in this letter Moretti 
admitted that the original transaction had been ratified by him, and 
that the notes were ordered paid. It is true that Poletti and A. E. 
Morelli did not strictly follow the instructions contained in that letter. 
The evidence shows, however, that the reason was that $7,674.96 was 
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received on the sale of the canned goods and that $5,174.96 of that 
had to be expended to save the canning company from attachment and 
complete loss of its physical equipment. $2,500 was applied on the 
note. The evidence, without conflict, also shows that Poletti had tried 
to liquidate the canning company so that money could be secured to 
pay off the note, but that he had had great trouble in finding a pur- 
chaser, and that, when a purchaser was secured, the deal later fell 
through. Moretti was informed of all these facts in 1931. He ad- 
mittedly did not inform the plaintiff bank of his position and permitted 
them to continue to deal with Poletti as before. Poletti was certainly 
led to believe he had authority to handle the canning company trans- 
action in the manner he did. Under these circumstances, it would 
seem that a clear case of actual implied power was established by the 
evidence. 

Even if this were not so, a clear case of ostensible authority was 
also established. Section 2317 of the Civil Code provides that: “Os- 
tensible authority is such as a principal, intentionally or by want of 
ordinary care, causes or allows a third person to believe the agent 
to possess.” This section embodies in statutory form one phase of 
the doctrine of estoppel. Donnelly v. San Francisco Bridge Co., 117 
Cal. 417, 49 P. 559; Wiley B. Allen Co. v. Wood, 32 Cal. App. 76, 162 
P. 121. It has been held that the above-quoted statutory provision 
applies and an ostensible agency is created, where the business done by 
the supposed agent, so far as open to the observation of third parties, 
is consistent with the existence of an agency, and where, as to the 
transaction in question, the third party was justified in believing that 
an agency existed. Buckley v. Silverberg, 113 Cal. 673, 45 P. 804. 
The two essential elements of an ostensible agency are: (1) the third 
person must believe that the agent had authority; and (2) such belief 
must be generated by some act or neglect of the person or company to 
be held. Harris v. San Diego Flume Co., 87 Cal. 526, 25 P. 758. 
Evidence that similar acts of the agent were approved by the principal 
establishes ostensible authority, if the other element of belief is pres- 
ent. See cases collected and commented on in 1 Cal. Jur. p. 742, 
section 42. 

These principles establish, as a matter of law, the existence of an 
ostensible authority in the present case. Certainly, the plaintiff be- 
lieved Poletti had authority. The uncontradicted evidence is that the 
bank looked upon Poletti as the Coast Dairies & Land Company. This 
belief on the part of the bank was generated by the acts and neglect. of 
the members of the board of directors of defendant. Moretti had told 
the bank that Poletti and A. E. Morelli had authority. Other notes 
were executed and paid by Poletti without objection by defendant. 
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With the exception of A. E. Morelli (who knew of, and approved, the 
execution of the notes), neither of the two other directors made any 
attempt to discover what Poletti was doing, and were apparently will- 
ing to let Poletti manage the affairs of the company. As directors and 
officers of the company, it was their duty to know what was being done 
by Poletti and how he was performing his duties as general manager. 
They cannot be permitted to disregard their duties for thirteen or 
fourteen years, and then, after receiving the benefits of the transac- 
tion, and when the particular transaction does not turn out advan- 
tageously, as an afterthought, contend that their agent was unauthor- 
ized to perform the questioned act. 


EMM AHAKAK AE 


Duty of Drawer in Preparing Check 


The question as to what is negligence facilitating altera- 
tions of checks has given rise to much discussion. The rela- 
tionship of a depositor with his banker imports a duty to exer- 
cise reasonable care in the preparation and issuance of checks 
in order to avoid probable loss. 

Lord Shaw of Dunfermline, speaking of the duty owed 
from a customer to a banker, says: “That duty is so to fill up 
his check as that, when it leaves his hands a signed decument, 
it shall be properly and fully filled up so that tampering with 
its contents or filling in a sum different from what the cus- 
tomer meant it to cover shall be prevented. The question 
whether there was negligence as between banker and customer 
is a question of fact in each particular case, and can be de- 
cided only on a view of the check as issued by the drawer, with 
the help of any evidence available as to the course of dealings 
between the parties or otherwise. If the existence in a check 
of blank spaces of an unusual nature, and such as to facilitate 
interpolation, is declared to be no evidence of a breach of duty 
as between customer and banker, the duty would have little 
left to operate upon. To recognize the duty of care by the 
customer in drawing checks, and then to lay down as a matter 
of law that there is no breach of that duty by leaving such 


NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §81. 
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paid. From 1921 to 1934 he was apparently content to let Poletti 
handle all the details of the company’s business. 

D. Morelli was vice-president and a director. He owned but a 
single qualifying share, for which he paid nothing. He admitted that 
during all the period here relevant he took no interest or active part 
in the affairs of the company. He was content to let Poletti handle 
all the affairs of the company. 

A. E. Morelli was the secretary-treasurer, and the third director. 
He, too, owned but a single qualifying share, for which he had paid 
nothing. He was the only officer or director who took active interest 
in the business. In 1930 he moved from California, and his time was 
entirely taken up with other affairs. He knew of the fact that prior 
tc 1930 Poletti had executed several of the notes renewing the obli- 
gation forming the basis of this action. He approved and authorized 
the execution of these notes by Poletti. He also knew that Poletti had 
executed, on behalf of defendant, other notes naming plaintiff bank as 
payee, and he approved those transactions. 

So far as plaintiff bank is concerned, they were dealing with the 
man that they knew was in full charge of the defendant’s business. 
They had been told in 1926 by Moretti, a large stockholder, president 
and director, that Poletti was one of the two men who had authority 
to handle the company’s affairs. Between 1925 and 1934 they knew 
that Poletti had executed many of the renewal notes, and that his au- 
thority had not been questioned. They knew that Poletti had executed 
other notes in substantial amounts, and that such notes had been paid. 
They knew his authority to execute and pay these notes had never 
been questioned. Large balances were carried in the bank account 
of defendant, and most, if not all, checks were signed by Poletti. All 
correspondence of the plaintiff was answered by Poletti. Reports, 
some of which were signed “Treasurer,” were frequently received signed 
by Poletti. While it is true that in 1925 a copy of a purported reso- 
lution was delivered to them authorizing certain officers to execute 
notes, and while it is true that Poletti’s name did not appear therein, 
this does not bar them from recovery in this case. They were reason- 
ably entitled to believe, from all the facts heretofore recounted, that 
Poletti had been subsequently authorized to act. While a lending 
agency, in accepting a note from a corporation, should normally insist 
on a corporate resolution authorizing the officer executing the note 
to execute such instruments, the failure to secure a copy of such reso- 
lution will not, in all cases, bar relief. Certainly, relief should not be 
denied where the lending agency reasonably relies on a condition cre- 
ated by the borrowing corporation. 

The above recounted facts, in our opinion, establish, as a matter of 
law, that either Poletti had actual implied authority to execute the 
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note, or that the defendant is estopped to deny his authority. First, 
as to actual authority. It is a fundamental and elementary rule of 
agency that an agency may be proved by evidence of facts showing 
that the alleged agent acted as such with the knowledge and acquies- 
cence of the principal. Mattison v. Italo Petroleum Corp., 137 Cal. 
App. 148, 29 P. 2d 901. ‘This principle has peculiar application to 
the facts here involved. Poletti was originally employed with the 
knowledge and acquiescence of the board of directors. From 1921 to 
1934, with the knowledge and acquiescence of the board, he was in 
full charge of all the money and finances of the company. No one 
made any attempt to question or disapprove anything done by him. 
The record is full of instances where Poletti exercised, and by neces- 
sity was compelled to exercise, duties involving discretion and judg- 
ment. ‘The directors knew the general scope of his functions and 
knew generally what he was doing. Moretti was apparently willing 
to trust A. E. Morelli to generally supervise matters. A. E. Morelli 
knew of the renewal notes, approved and authorized them. 

Under the circumstances here existing, it would seem that the board 
of directors certainly caused Poletti to believe he had the authority to 
execute the notes. It is not indispensable that actual authority be 
shown by an express agreement. It may also be shown by facts which 
demonstrate that the principal, by lack of ordinary care, led the agent 
to believe, reasonably, that he possessed the power in question. Civil 
Code, section 2316, provides: ‘Actual authority is such as a princi- 
pal intentionally confers upon the agent, or intentionally, or by want 
of ordinary care, allows the agent to believe himself to possess.” See, 
also, Venice v. Short Line Beach Land Co., 180 Cal. 447, 181 P. 658. 

The only evidence relied upon by respondent as indicating a con- 
trary result are the letters sent by Moretti to the defendant company 
in 1931. In the letter dated September 12th of that year he stated 
that he had just learned “with great astonishment” that the bank still 
held the notes of defendant growing out of the canning company trans- 
action. He then states that he learned of the original transaction 
upon his arrival in California in 1926 and that “the entire transaction 
was right then and there disapproved by me.” But he also states 
that he ordered the note paid from the proceeds of the sale of the 
canning company’s canned goods, and that, “it seems to us” that the 
notes do not have to be paid because they were not authorized by the 
board of directors. In 1931 the amount outstanding on the notes to 
the bank was $12,500. It is to be noted that in this letter Moretti 
admitted that the original transaction had been ratified by him, and 
that the notes were ordered paid. It is true that Poletti and A. E. 
Morelli did not strictly follow the instructions contained in that letter. 
The evidence shows, however, that the reason was that $7,674.96 was 
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received on the sale of the canned goods and that $5,174.96 of that 

had to be expended to save the canning company from attachment and 
complete loss of its physical equipment. $2,500 was applied on the 
note. The evidence, without conflict, also shows that Poletti had tried 
to liquidate the canning company so that money could be secured to 
pay off the note, but that he had had great trouble in finding a pur- 
chaser, and that, when a purchaser was secured, the deal later fell 
through. Moretti was informed of all these facts in 1931. He ad- 
mittedly did not inform the plaintiff bank of his position and permitted 
them to continue to deal with Poletti as before. Poletti was certainly 
led to believe he had authority to handle the canning company trans- 
action in the manner he did. Under these circumstances, it would 
seem that a clear case of actual implied power was established by the 
evidence. 

Even if this were not so, a clear case of ostensible authority was 
also established. Section 2317 of the Civil Code provides that: ‘“Os- 
tensible authority is such as a principal, intentionally or by want of 
ordinary care, causes or allows a third person to believe the agent 
to possess.” This section embodies in statutory form one phase of 
the doctrine of estoppel. Donnelly v. San Francisco Bridge Co., 117 
Cal. 417, 49 P. 559; Wiley B. Allen Co. v. Wood, 32 Cal. App. 76, 162 
P. 121. It has been held that the above-quoted statutory provision 
applies and an ostensible agency is created, where the business done by 
the supposed agent, so far as open to the observation of third parties, 
is consistent with the existence of an agency, and where, as to the 
transaction in question, the third party was justified in believing that 
an agency existed. Buckley v. Silverberg, 113 Cal. 673, 45 P. 804. 
The two essential elements of an ostensible agency are: (1) the third 
person must believe that the agent had authority; and (2) such belief 
must be generated by some act or neglect of the person or company to 
be held. Harris v. San Diego Flume Co., 87 Cal. 526, 25 P. 758. 
Evidence that similar acts of the agent were approved by the principal 
establishes ostensible authority, if the other element of belief is pres- 
ent. See cases collected and commented on in 1 Cal. Jur. p. 742, 
section 42. 


These principles establish, as a matter of law, the existence of an 
ostensible authority in the present case. Certainly, the plaintiff be- 
lieved Poletti had authority. The uncontradicted evidence is that the 
bank looked upon Poletti as the Coast Dairies & Land Company. This 
belief on the part of the bank was generated by the acts and neglect of 
the members of the board of directors of defendant. Moretti had told 
the bank that Poletti and A. E. Morelli had authority. Other notes 
were executed and paid by Poletti without objection by defendant. 
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With the exception of A. E. Morelli (who knew of, and approved, the 
execution of the notes), neither of the two other directors made any 
attempt to discover what Poletti was doing, and were apparently will- 
ing to let Poletti manage the affairs of the company. As directors and 
officers of the company, it was their duty to know what was being done 
by Poletti and how he was performing his duties as general manager. 
They cannot be permitted to disregard their duties for thirteen or 
fourteen years, and then, after receiving the benefits of the transac- 
tion, and when the particular transaction does not turn out advan- 
tageously, as an afterthought, contend that their agent was unauthor- 
ized to perform the questioned act. 


Duty of Drawer in Preparing Check 


The question as to what is negligence facilitating altera- 
tions of checks has given rise to much discussion. The rela- 
tionship of a depositor with his banker imports a duty to exer- 
cise reasonable care in the preparation and issuance of checks 
in order to avoid probable loss. 

Lord Shaw of Dunfermline, speaking of the duty owed 
from a customer to a banker, says: “That duty is so to fill up 
his check as that, when it leaves his hands a signed document, 
it shall be properly and fully filled up so that tampering with 
its contents or filling in a sum different from what the cus- 
tomer meant it to cover shall be prevented. The question 
whether there was negligence as between banker and customer 
is a question of fact in each particular case, and can be de- 
cided only on a view of the check as issued by the drawer, with 
the help of any evidence available as to the course of dealings 
between the parties or otherwise. If the existence in a check 
of blank spaces of an unusual nature, and such as to facilitate 
interpolation, is declared to be no evidence of a breach of duty 
as between customer and banker, the duty would have little 
left to operate upon. To recognize the duty of care by the 
customer in drawing checks, and then to lay down as a matter 
of law that there is no breach of that duty by leaving such 


NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §81. 
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blank spaces in the check, is in effect to eviscerate the duty.” 
(Quotation from the Annotator, in 22 A. L. R.) 

Although the drawer of a check is not bound to prepare it 
so that nobody can successfully tamper with it, according to 
one line of authority, the fact that one draws a check in such 
a manner as to facilitate its alteration may constitute negli- 
gence which will preclude him from recovering from the 
drawee bank for a payment made by it on the check after it 
has been altered. 

Generally, a bank must bear the loss for paying a materi- 
ally altered check unless the payment was due to the drawer’s 
negligence or fault. This summarized statement of this gen- 
eral rule carries distinct recognition of the principle contended 
for by the bank in the instant case, Fourth v. Alexandria Bank 
& Trust Co., 149 S. W. Rep. (2d) 76, decided by the Supreme 
Court of Tennessee. 

In this case the drawer authorized the payee of a signed 
check to fill out the check in pencil pursuant to a custom of the 
drawer of having his checks filled out by the payees. The 
payee raised the amount of the check from $18 to $418 and 
added the words “& note” following the words “For cow” in 
the lower left hand corner. 

It was held that the “criminal instrumentality rule” that, 
where the wrong is accomplished by a crime, the crime and not 
the negligent act of the party which made it possible is the 
“proximate cause,” was not applicable. Since it was the 
drawer’s negligence that directly caused the loss, the drawer 
of the check and not the drawee bank had to bear the loss. 

The following paragraphs are quoted from the court’s 
opinion: 

Another of the latest text books is American Jurisprudence, in 
which in Volume 7, under the sub-head, “Effect of Negligence or Fault 
of Depositor,” the rule is stated to be that, “Although, as between a 
drawee bank and its depositor, the former pays an altered check at its 
peril and cannot as an ordinary thing charge the payment against the 
depositor’s account, yet the rule is different and the depositor may be 
made to suffer the loss if some negligent act or conduct of his has 
contributed to induce such payment, the bank itself being free from 
negligence,” etc., citing for this statement several cases and none to 
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the contrary. Later on, in the same paragraph, the text reads: “and 
although the drawer of a check is not bound to prepare it so that no- 
body can successfully tamper with it, according to one line of author- 
ity, the fact that one draws a check in such a manner as to facilitate 
its alteration may constitute negligence which will preclude him from 
recovering from the drawee bank for a payment made by it on the 
check after it has been altered. A like result is reached where the de- 
positor draws the check so that it is easily alterable by his clerk or 
agent.” The text proceeds to state an exception applicable, “where 
the bank fails to exercise due care in paying a check which has been 
altered”; and the limitation of this rule to cases where “the bank was 
misled by that negligence”; and further that, “the negligence must be 
in the transaction itself, that is, in the manner in which the check is 
drawn.” 

For the rule thus stated the leading case cited is Gutfreund v. 
East River Nat. Bank, 251 N. Y. 58, 167 N. E. 171, 64 A. L. R. 1103, 
as holding that “one drawing a check is bound to take usual and rea- 
sonable precautions to prevent forgery, and he may be liable where he 
draws it in such an incomplete state as to facilitate or invite fraudu- 
lent alterations.” The note also cites Critten v. Chemical Nat. Bank, 
171 N. Y. 219, 63 N. E. 969, 57 L. R. A. 529; Crawford v. West Side 
Bank, 100 N. Y. 50, 2 N. E. 881, 882, 53 Am. Rep. 152, quoting from 
the opinion in the latter case that, “the question of negligence cannot 
arise unless the depositor has, in drawing his check, left blanks un- 
filled, or by some affirmative act of negligence has facilitated the com- 
mission of a fraud by those into whose hands the check may come.” 


American Jurisprudence cites a number of other cases supporting 
the text and refers to Annotations in 64 A. L. R. 1108; 2 L. R. A. 96; 
L.R. A. 1918B, 329; 5B. R.C. 295; 9B. R.C.785. The note also cites 
Leather Mfrs. Nat. Bank v. Morgan, 117 U.S. 96, 6S. Ct. 657, 29 L. Ed. 
811, for the proposition that: “Careless execution of checks at the time 
they were signed by a depositor so as to invite or give opportunity for 
alterations affects his right to recover in case of their unauthorized 
alteration.” In the latter case Mr. Justice Harlan discusses at length 
the doctrine of estoppel as applicable between the depositor and his 
banker and seems to recognize that it may be applied where the facts 
justify it where the loss involved is the result of forgery. However, 
this was not a case on its facts like the case at bar, although it ap- 
proves an applicable principle. And in a late case (1932) Stone, J. 
(Aetna Cas. & Surety Co. v. Phoenix Nat. Bank & Trust Co., 285 
U. S. 209, 210, 52 S. Ct. 329, '76 L. Ed. 709, at page 713) seems to 
recognize the right of a bank to hold a depositor for loss occasioned by 
negligently leaving blanks on a check. 
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Toward the close of the same paragraph in 7 Am. Jur., on page 
424, the text notes that there are other authorities who hold that, “the 
mere fact that a check intended as a completed instrument has been 
executed by a depositor with blank spaces or in such a manner as to 
render it easily alterable is not a violation of any obligation owing 
from the depositor to the bank; such an act does not, of itself, accord- 
ing to this view, enable the drawee bank which has paid the altered 
check to shift the resulting loss to the depositor by charging the pay- 
ment to his account.” For this quite evidently minority view, the text 
cites the three cases from Oklahoma, Kentucky and Texas, cited by the 
Court of Appeals, hereinafter discussed. (However, if this view be 
concluded, much more appears in the instant case than “the mere 
fact” that blank spaces were left.) 

In Volume 1 of Paton’s Digest of banking laws, Sec. 312, p. 50, it 
is said: “The drawer is not chargeable with the amount added to a 
check, wnless he has left blanks in the check which the holder was able 
to fill out without suspicion.” (Italics ours.) And, again, in Volume 2, 
Sec. 1124(a), p. 1360, particularly pertinent here: 


“Instances where, as between customer and bank, the customer has 
been held responsible, are the cases of a check filled out with the 
amount beginning in the middle of the line and signed by the customer 
in that condition, so that the holder was able to prefix an increased 
amount without the check giving any evidence of alteration ... .” 

In concluding our reference to text books, we quote this statement 
from R. C. L., Volume 1, Section 69, at page 1034: 


“According to numerous well-considered decisions the maker of a 
written instrument may, by the manner of its execution, so facilitate 
its alteration that he will be precluded from setting up the defense of 
its alteration, as against a bona fide holder of the instrument without 
notice. These authorities lay it down as a general principle of the law 
merchant, that when the drawer of a bill or the maker of a note has 
himself, by careless execution of the instrument, left room for any 
alteration to be made, either by insertion or erasure, without defacing 
it or exciting suspicion of a careful man, and the opportunity which 
he has afforded has been embraced, and the instrument filled up with 
a larger amount or different terms than those which it bore at the time 
he signed it, he will be liable upon it as altered to any bona fide holder 
without notice. In the hands of such a holder a negotiable instrument 
may be enforced if a sum in excess of that authorized by the maker is 
inserted in a blank left for the amount of the instrument. So, in this 
line of cases, where a bank cashes a check so carelessly drawn as easily 
to admit of the insertion of additional words and figures, it is held that 
the maker rather than the banker should suffer the loss.” 
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Bank’s Right to Set-Off Unpaid Note Against 
Trust Fund 


Plaintiffs had a deposit of twenty-five thousand dollars in 
their names as trustees in defendant bank. The deposit was 
made pursuant to an agreement for the sale of certain prop- 
erty belonging to a brewing company which was virtually in 
the control of its president and secretary. 

During the operations of the brewing company and prior 
to the sale of the property, an indebtedness of $1,900 arose 
on a demand note to the defendant bank. It appeared that 
in the course of the procedure which resulted in obtaining the 
trust fund from the sale of the property, the bank was in a 
position to enforce its lien against the company for the unpaid 
note but was persuaded to accept in lieu of the legal proceed- 
ings a note signed by the president and secretary of the com- 
pany. After the trust fund was deposited in the bank, the 
president assigned his right in the trust fund to his wife. 

Subsequently defendant bank charged the note against the 
trust fund. The trustees, however, refused to accept the 
charge and instituted suit to recover $2,041.71 alleged to be 
on deposit to their credit in defendant bank. In the testimony 
of the trial no evidence was set forth showing that the presi- 
dent’s wife ever paid any sum of money for the assignment, 
or that she had any funds that she did not derive from her 
husband. The latter admitted his insolvency at the time of the 
transaction except for the funds in the hands of the trustees. 

In holding that defendant bank was entitled to defalcate 
and set off the note against the fund, the court said: 

The agreement under which $25,000 was paid to plaintiffs as trus- 
tees, in the settlement of the sale of the brewing company’s property, 
was signed by M. J. Dempsey and L. G. Smith Co., Inc.—the pur- 
chaser of the property—and provided, inter alia, that Dempsey was 
to direct and bring about the conveyance of an undivided one-half 
interest in the brewing company property, and Smith, Inc., agreed to 
purchase the same. As a part consideration of said purchase, Smith, 
Inc., was to pay Dempsey $5,000 cash, receipt of which was acknowl- 


NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §777. 
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edged, and $15,000 additional was to be paid him within ten days from 
the approval of a proposed bond issue covering the plant (of which 
$25,000 in bonds were to be given Dempsey), in manner following: 
The conveyance of Dempsey’s undivided half interest was to be made 
for the purpose of the contract by T. A. Donahoe, Attorney, and the 
$15,000, plus $10,000 which might be used by Smith, Inc., for the im- 
provement of the plant, was to be deposited by Smith, Inc., in the de- 
fendant bank in the name of James J. Powell and T. A. Donahoe, in 
escrow for the fulfillment of the contract ; $15,000 was to be deposited 
at once, of which $10,000 might be used by Smith, Inc., for the im- 
provement of the plant, equipment, etc.; “the balance of said escrow 
fund intact at the time of the approval of the papers may be paid to 
the said M. J. Dempsey as part of the $15,000 payment, and the said 
L. G. Smith Co., Inc., agrees to pay the balance necessary to complete 
the $15,000 payment,” which it did by depositing the remaining $10,- 
000 in the defendant bank on June 4, 1936, in the name of the plain- 
tiffs as trustees. 


It thus clearly appears that M. J. Dempsey was the owner of, and 
had the sole beneficial interest in, $15,000 of the fund deposited to the 
credit of the plaintiffs in the defendant bank pursuant to said agree- 
ment, to be paid him at the approval of the papers. Whatever may 


have been the purpose for the circuity of action adopted, once the de- 
posit was made in the defendant bank of Dempsey’s money, the bank 
was entitled to defalcate and set off’ against it his demand note for 
$1,900 that it held against him, which with interest then due amounted 
to $2,015.27. 

We do not deem it necessary to quote at length from the discussion 
of the learned trial judge leading up to his first and principal conclu- 
sion of law: “In a contest between the wife and her husband’s credi- 
tors a voluntary conveyance is presumed to be fraudulent and the bur- 
den of proof is upon the wife to show by clear and satisfactory proof 
that the conveyance is fair and that the husband’s liabilities were not 
out of proportion to his then remaining assets”; nor to incorporate 
herein the opinion of the court below dismissing the plaintiff’s excep- 
tions and entering judgment on the findings and decision. They fully 
sustain the judgment appealed from, and may be referred to if deemed 
advisable. The position of the court below was that the burden rested 
on the plaintiffs of proving by clear and satisfactory evidence that the 
voluntary assignment or conveyance by Dempsey to his wife of the 
proceeds of sale of his property was fair and not fraudulent as re- 
spects his creditors, and that this burden had not been met; and that 

1See Aarons v. Public Service, B. & L. Ass’n, 318 Pa. 113, 114, 118, 178 A. 


141; Duffy v. 58th & Chester Ave. B. & L. Ass’n, 122 Pa. Super. 113, 184 A. 
549, affirmed 325 Pa. 127, 129-135, 189 A. 307. 





THE BANKING LAW JOURNAL 685 


no sufficient proof of the wife’s ownership of the interest in the prop- 
erty conveyed by him, free of attack by his creditors, had been 
established. 

The conclusion of law above quoted is supported by numerous 
decisions.” 

The wife’s claim to the $15,000 deposited in the defendant bank 
for her husband’s use was based largely on the following facts: Her 
husband, who was the owner of certain real estate, had conveyed it to 
his wife and himself as tenants by entireties. (There was no proof, 
however, that when this was done the husband was solvent, or that his 
liabilities were not out of proportion to his remaining assets, or that 
she had paid any part of the purchase money, or had given any valu- 
able consideration for the conveyance.) During the reorganization 
of the brewing company it became necessary for Dempsey to raise 
$7,500. This was done by a mortgage on the property held by him- 
self and his wife as tenants by entireties ; which on final settlement was 
paid off, without any cost or loss to the wife. For this contingent lia- 
bility, which was thus discharged without loss to her, she received from 
her husband the $5,000 down payment to him, the bonds for $25,000 
delivered him on account of the consideration for the sale of his inter- 
est in the brewery property, and $13,000, out of the $15,000, deposited 
to his credit in defendant bank. Dempsey, when called by the defend- 
ant without objection on the part of the plaintiffs, admitted his in- 
solvency after these transfers and assignments to her were made 
(64a-65a). 

There is no merit whatever in the appellants’ contention on the 
argument that Dempsey could place his property, either real or per- 
sonal, out of the reach of his creditors by a mere oral declaration made 
to his wife that he held it for her use or benefit, he, at the same time, 
retaining full possession and control of it and disposing of it as he 
saw fit. ‘That would be a new, and if approved no doubt a popular, 
way of cheating one’s creditors. 

While the purpose back of the action was to obtain the fund, which 
had been applied by the bank to the payment of M. J. Dempsey’s note, 
for the benefit of his wife, the action was in the name of the plaintiffs 
as depositors. She was not made a party to it. The plaintiffs were 
not, and did not become, trustees for her. They were dry trustees for 
him. She got her right or interest in the fund, if any, by assignment 


*American Trust Co. v. Kaufman, 276 Pa. 35, 39, 119 A. 749; Queens- 
Favorite B. & L. Ass’n v. Burstein, 310 Pa. 219, 165 A. 13; People’s Savings & 
Dime Bank & Trust Co. v. Scott, 303 Pa. 294, 154 A. 489, 79 A. L. R. 129; 
Cameron v. People’s Bank of Maytown, 297 Pa. 551, 147 A. 657; Raub Supply 
Co. v. Brandt, 323 Pa. 119, 186 A. 751; Farmers Trust Co. v. Bevis, 331 Pa. 
89, 91, 200 A. 54; Taylor v. Paul, 6 Pa. Super. 496, 500, 501; Braley v. First 
Natl. Bank, 105 Pa. Super. 418, 423, 161 A. 485. 
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from him. But that did not make her a cestui que trust or beneficiary 
of the trust estate. She was merely the assignee of the beneficiary or 
cestui que trust of a dry trust. She took her assignment: subject to 
any prior claims or demands of the bank against the assignor; and 
the bank was entitled to show by the assignor the priority of its claim, 
as over against the demand of the plaintiffs. The facts distinguish 
it from Bell v. Throop, 140 Pa. 641, 21 A. 408, and the cases fol- 
lowing it. 

The bank was not required to deliver its note against Dempsey to 
the plaintiffs as long they disputed the validity and legality of its 
payment as a charge against the deposit. Section 74 of the Negoti- 
able Instruments Act of May 16, 1901, P. L. 194, 56 P. S. § 175, 
cited by appellants, refers to the exhibiting of the note to the person 
from whom payment is demanded, and then provides “and when it is 
paid [it] must be delivered up to the party paying it.” ‘The demand 
note held by the defendant bank was payable to it as payee “at said 
Third National Bank and Trust Company of Scranton, Pa.,” and did 
not have to be presented to the maker. It could be charged against 
his funds in the bank’s possession. When the legality of the payment 
is admitted, or established, there will be no trouble about the delivery 
of the note. 


EERE: 


What Constitutes the Practice of Law by Banks? 


The following excerpt from a recent article written by 
Robert L. Lancefield in the California Law Review, July, 
1941, sets forth the extent and nature of a “treaty” between 
the California State Bar and the California Bankers Associa- 
tion, recognizing the interests of each group, and providing 
what the bank may or may not do: 


Banks must in the routine conduct of their business decide many 
questions involving legal issues. It is therefore natural that attorneys 
are frequently found among the officers and employees of such insti- 
tutions. It is also natural that the banks’ customers would seek the 
opinions of bankers in matters involving legal questions as well as 
those of a business or financial character. The development of cor- 
porate fiduciaries and trust departments has further tended in this 
direction, and furnished the legal profession severe competition. The 
question here is how far can the banks go in this field without prac- 
ticing law? 

Two cases in which banks were found to be practicing law were 
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In re Otterness and People v. People’s Stockyards State Bank. In 
the former, the bank employed an attorney as vice-president and ad- 
vertised its services in probate and other legal matters. Clients were 
charged fees which went to the bank. In the latter case, the bank had 
over a period of years transacted almost every variety of legal busi- 
ness (except divorce proceedings) and charged attorney’s fees for 
such services. ‘ 

In California, banks’ activities were for some time a source of 
contention though apparently never of any serious litigation; such 
matters are now governed by a “treaty” between the state bar and 
the California Bankers Association, recognizing the interests of each 
group, and providing that banks will not: (1) draft wills or codicils; 
(2) refer a person to any attorney for services in connection with 
drafting any instrument under which the bank may be named executor 
or trustee, except where the person requests the bank to suggest an 
attorney, and even then no attorney regularly employed or retained by 
the bank; (3) accept any living trust, unless prepared or approved by 
an independent attorney; (4) receive the benefit of any part of an 
attorney’s fee; or (5) advertise legal services. 

The banks may, under the agreement: (1) consult with a prospec- 
tive testator regarding appointment of the bank in any capacity 
under a will; (2) confer with the testator’s attorney regarding the 
preparation of any such instrument; (3) as trustee, under an ordinary 
deed of trust, prepare such notices and instruments and perform such 
acts as are usually required; (4) prepare escrow instructions (but 
not the basic agreements, except ordinary instruments in general use 
and of established form such as deeds, mortgages, assignments, and 
releases, where the preparation consists of filling in blanks, or retyping 
or other clerical work). And banks are not to advertise that they will 
prepare even these latter. The treaty also provides for a standing 
committee for its administration and the hearing of complaints. 

While the above treaty covers most of the phases of the banks’ 
legal activities, it does not attempt to define what is or what is not 
practicing law. It will be noted that certain of the above provisions 
allow the banks very wide latitude in the preparation of instruments, 
where the bank is in any way concerned. The reasons for this latitude 
are practical, rather than legal. The representatives of the state bar 
were seeking to limit the banks’ activities in this field very drastically. 
The banks, however, were unwilling to forego all such activities and 
threatened that if the bar attempted to press the issue, they would 
enlist the aid of the automobile clubs and carry to the people an 
initiative measure which would establish the rights of these two 
groups, at the expense of the lawyers. The result was a compromise. 

Under this treaty there have been few complaints to the commit- 
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tee and these have been speedily adjusted. But difficulties still exist. 
Perhaps the fundamental one is that the prospective testator who 
desires the bank to act as fiduciary is naturally one who has become 
convinced by the bank’s general reputation and advertising of its integ- 
rity and capacity. He is, therefore, already conditioned to doing 
whatever the bank recommends, and is very likely to resent rather 
than welcome the reference to an independent attorney and the time 
and expense involved in having the latter examine the trust instrument 
or will. In practical effect, the testator is thus far more likely to be 
influenced by the recommendations of the bank than of the attorney, 
However, despite any shortcomings and the disclaimer of any intent 
to define what constitutes the practice of law, the above agreement does 
mark out fairly well the limits and extent of that field, in so far as 
banks’ activities are concerned. 











BANKING DECISIONS 


In this department are published each month all of the important 
decisions of the Federal and State Courts, involving questions 
pertaining to the law of banking and negotiable instruments. 


NATIONAL BANKS AS DEPOSITARIES OF 
PUBLIC MONEY OF A STATE OR 
ITS POLITICAL SUBDIVISION 


Federal Deposit Insurance Corporation v. Tremaine, United States Dis- 





trict Court, S. D. New York, 37 Fed. Supp. 177 





‘‘Public money’’ of a state or political subdivision thereof within 
the meaning of the statute authorizing a national bank to pledge its 
assets as security for deposits of such money includes only those funds 
in which the beneficial title and right is in the state or its political 
subdivisions, and does not comprehend money in which legal title 
thereto may be in a municipal officer acting in his official capacity, 
and which is held for the benefit of private persons. 

In this case a national bank was authorized by the Board of 
Governors of the Federal Reserve System to act in a fiduciary ca- 
pacity. Instead of complying with the statutory provisions governing 
such activities of banks, the national bank undertook to pledge assets 
with the State Comptroller as security for deposits of funds paid 
into court and under the administration thereof for the benefit of 
wards of the court. The pledge of the bank’s assets was purportedly 
under the federal statute authorizing national banks to give security 
for deposits of ‘‘public money’’ of a state or political subdivision 
thereof. 

It was also held that the Federal Deposit Insurance Corporation 
as receiver of the national bank could maintain an action against the 
State Comptroller and persons who had been treasurer of New York 
City during the period of the pledge, as individuals, for conversion 
of the pledged securities, which upon the bank’s insolvency were 
sold by the comptroller and the proceeds paid to the treasurer of 
New York City, since the deposits for which the securities were 
pledged did not constitute ‘‘public money’’ within the meaning of 
the statute. 12 U.S. C. A. §§ 90, 248(k). 


Suit by the Federal Deposit Insurance Corporation, as receiver of 
the Fort Greene National Bank of New York, against Morris S. Tre- 


NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §392. 
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maine, individually and as comptroller of the State of New York, Al- 
merindo Portfolio, individually and as treasurer of the City of New 
York, Adolf A. Berle, Jr., John V. Sheridan and Louis M. Faulkner for 
a decree holding void the bank’s pledge of bonds to the State Comp- 
troller and to hold defendants personally accountable therefor. On de- 
fendants’ motion for dismissal of the complaint or for a summary 
judgment, 

Motions denied. 


Edwin A. Tennant, Jr., of New York City (Edwin A. Tennant, Jr., 
Harry Rodwin, and Irving H. Jurow, all of New York City, of counsel), 
for plaintiff. 

John J. Bennett, Jr., Atty. Gen., State of New York (James S. 
Regan, Asst. Atty. Gen., in Charge, and Robert P. Beyer, and Hyman 
Wank, Asst. Attys. Gen., of counsel), for defendant Morris S. Tremaine. 

Berle & Berle, of New York City (Winthrop H. Kellogg, of New 
York City, of counsel), for defendants Adolf Berle, Jr., and Louis M. 
Faulkner. 

William C. Chanler, Corp. Counsel, of New York City (Seymour B. 
Quel, Bernard Newman, and Arthur H. Kahn, all of New York City, 
of counsel), for defendant Almerindo Portfolio. 
John V. Sheridan, of New York City, pro se. 


KNOX, D. J.—This suit, based upon the laws of the United States, 
12 U.S. C. A. § 264(j) paragraph 4th, grows out of the liquidation of 
the assets of the Fort Greene National Bank of Brooklyn, New York 
(hereinafter referred to as the Bank), and of which, upon the Bank’s 
failure, the plaintiff, Federal Deposit Insurance Corporation (herein- 
after referred to as F. D. I. C.), became receiver. Jurisdiction is predi- 
cated, also, upon the fact that the United States is the owner of more 
than one-half of the capital stock of the F. D. I. C. 28 U.S.C. A. § 42. 

The defendant Tremaine was, and still is, Comptroller of the State 
of New York. The remaining defendants, during the respective times 
noted below, occupied the office of City Chamberlain of the City of New 
York: 

John V. Sheridan (sued herein as John B. from October 20, 1933 to 
January 1, 1934; Adolf A. Berle, Jr. (sued herein as Adolph A. from 
January 4, 1934, to November 15, 1936; Louis M. Faulkner, from No- 
vember 16, 1936 to January 15, 1937; Adolf A. Berle, Jr., from January 
16, 1937 to December 15, 1937; and Almerindo Portfolio, from Decem- 
ber 16, 1937, to date. 

Effective January 1, 1938, the office of City Chamberlain was abol- 
ished and is now known as that of ‘‘City Treasurer.’’ As used herein 
and except as otherwise noted, ‘‘Chamberlain’’ and ‘‘Treasurer’’ mean 
the occupant of the same office. 

In 1930, the Bank, then doing business in Brooklyn, was desirous of 
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increasing its deposits, and pursuant to the provisions of 12 U.S. C. A. 
§ 248(k), applied to the Board of Governors of the Federal Reserve 
Board (now the Federal Reserve System) for a permit to act in any 
fiduciary capacity in which banks of the State of New York are per- 
mitted to engage. This Act authorized the Board of Governors of the 
Federal Reserve System ‘‘To grant by special permit to national banks 
applying therefor, when not in contravention of State or local law, the 
right to act as trustee, executor, administrator, registrar of stocks and 
bonds, guardian of estates, assignee, receiver, committee of estates of 
lunaties, or in any other fiduciary capacity in which State banks, trust 
companies, or other corporations which come into competition with 
national banks are permitted to act under the laws of the State in 
which the national bank is located... . 


‘Whenever the laws of a State require corporations acting in a 
fiduciary capacity, to deposit securities with the State authorities for 
the protection of private or court trusts, national banks so acting shall 
be required to make similar deposits, and securities so deposited shall 
be held for the protection of private or court trusts, as provided by 
the State law.’’ 


In 1930, the National Legislature, enacted a law, 12 U. 8S. C. A. 
§ 90, which reads: 


‘All national banking associations, designated for that purpose .. . 
shall be depositaries of public money, under such regulations as may 
be prescribed. .. . 


‘‘Any association may, upon the deposit with it of public money of 
a State or any political subdivision thereof, give security for the safe- 
keeping and prompt payment of the money so deposited, of the same 
kind as is authorized by the law of the State in which such association 
is located in the case of other banking institutions in the State.’’ 


Under the provisions of Section 205 of the State Banking Law, 
Consol. Laws, e. 2, ‘‘The superintendent [of Banks] shall have power 
to receive from every national bank which has been granted a special 
permit by the federal reserve board to act in a fiduciary capacity under 
the provisions of the federal reserve act [Section 11(k), 12 U. 8. C. A. 
§ 248(k)], a deposit of securities of the kind and in the amount which 
would be required of a trust company having the same capital and 
located in a place of the same population under the provisions of section 
ninety-five of this chapter. Such securities shall be registered in the 
name of the superintendent of banks of the state of New York as trus- 
tee for the beneficiaries of private and court trusts held by such national 
bank, and securities so deposited shall be held for the protection of 
such private and court trusts and subject to sale and transfer, and to 
the disposal of the proceeds thereof by the superintendent only on the 
order of a court of competent jurisdiction; .. .’’ 
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By section 4(8) of the State Finance Law of New York, Consol. 
Laws, ¢. 56, the Comptroller of that state, upon certain conditions, is 
authorized to designate depositaries of ‘‘funds or moneys paid into 
eourt.’’ So far as here applicable, the statute is this ‘‘ .. . The comp- 
troller shall not designate as a depositary of funds or moneys paid into 
court any trust company, bank, banking association or banker, nor 
authorize any deposit in any such depositary of funds or moneys paid 
into court, until the comptroller shall have required such depositary to 
execute to the people of the state an undertaking providing for the 
payment of a rate to be agreed upon, and in such form as the attorney- 
general shall prescribe, and in an amount to be approved by the county 
judge of the county where such trust company, bank, banking association 
or banker is located and by the comptroller. Such undertaking shall 
be filed in the office of the comptroller and shall be secured by a deposit 
of bonds as provided in section 10 of this article.’’ 

Section 10 of the State Finance Law specifies that the collateral to 
be pledged shall consist, among other things, of United States bonds and 
of those of the State of New York. 

On February 18, 1930, the Federal Reserve Board granted the Bank’s 
application, under Section 248(k), and thereupon the Bank sought to 
qualify as a depositary under the State Law. While this section is 
relied upon and pressed by counsel for the defendants, the proof is 
clear (as shown by the exhibits) that these defendants did not act 
under 12 U.S. C. A. § 248 (k) but under Section 90. By this is meant 
that the pledged collateral was handled in accordance with the require- 
ments of the State Finance Law, and not under the State Banking Law. 

In due course, and upon the attempted compliance with the require- 
ments of the State Finance Law, the Bank executed its undertaking for 
its proper performance ‘‘of all things required by law to be done and 
performed in reference to funds and money paid into (State) court.’’ 
As collateral thereto, the Bank pledged state and national bonds with 
the State Comptroller, and these finally were of the par value of 
$115,000. 

‘When these matters had been accomplished, the Chamberlain of the 
City of New York opened an account with the bank for the deposit of 
State Court funds which, under appropriate orders, came into his 
official possession and control. Upon the books of the bank, the account 
was designated ‘‘Chamberlain of the City of New York—Court and 
Trust Funds.’’ Deposit and withdrawals continued over the years 
until August 14, 1937, at which time the Comptroller of the Currency 
of the United States announced the bank’s insolvency, and plaintiff 
was appointed its receiver. As of that day the account of the Chamber- 
lain showed a credit balance of $114,325.07. 

The moneys in the account had been paid into State Court pursuant 
to a variety of local statutes (Civil Practice Act Sections 133-137). 
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For the most part, however, the beneficial owners were ‘‘wards of the 
court,’’ as for example, infant plaintiffs who had secured recoveries in 
personal injury actions (Civil Practice Act, Section 980-a). In order 
to protect such funds, the State has evolved an elaborate scheme of 
supervision, examination, audit and control under the direction of its 
comptroller; and, by virtue of Section 1311 of McKinney’s Unconsoli- 
dated Laws, a political subdivision may ultimately become responsible 
for the safety of such court or trust funds. Withdrawals from a par- 
ticular account are made only upon the presentation and filing with 
the City Treasurer of an order of the court originally having autherity 
over the sum to be withdrawn (Rule 32 of the Rules of Civil Practice). 
If the Treasurer, in good faith, and acting in pursuance of such order, 
releases funds in his possession, he is without liability in the premises 
(Civil Practice Act, § 137). 

Upon the Bank’s failure, the State Comptroller, and acting in the 
best of faith, hastened to sell the collateral which had been pledged 
with him to secure the account. From the sum realized upon the sale, 
the Comptroller paid to the City Treasurer the full face amount of his 
account, together with interest thereon. This money was deposited in 
other designated depositaries, and, since then portions of it, under 
appropriate court orders, have been disbursed to the parties entitled 
thereto. 

In an effort to recover all assets of the Bank and upon the-theory 
that the Bank’s pledge of bonds to secure its undertaking to the State 
Comptroller was ultra vires, null and void, the Receiver comes into 
court, and asks for a decree to that effect, and that defendants per- 
sonally be held to accountability. : 

The case is presently before the Court upon defendants’ motions for 
a dismissal of the complaint. These are predicated upon the ground 
that the pleading fails to state a claim for relief against them; and 
alternately, it is asked that defendants have a summary judgment in 
their favor, there being no dispute as to the facts. 

The motions tender the following issues: (1) That the subject,matter 
of the action is now within the jurisdiction of the state courts, and that 
this court is without authority to act in the premises; (2) that, in 
reality, the action is against the State of New York, or one of its 
political subdivisions, and that, for such reason, this court is without 
jurisdiction ; and furthermore that under no circumstances can defend- 
ants be held individually liable; (3) that the pledge was unlawful, in 
that it was made to secure ‘‘public money’’ within the meaning of those 
words as used in 12 U.S. C. A. § 90; or, if not, the pledge was lawful 
under 12 U. S. C. A. § 248(k); (4) that recovery cannot be had inas- 
much as the plaintiff has not made restitution, and is estopped from 
holding defendants to accountability. 

Taking up these propositions, it is to be observed that plaintiff does 
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not seek to recover court and trust funds that were on deposit with 

the Bank, and which may have been within the jurisdiction of the State 
courts. On the contrary, the theory of the action is that neither the 
bonds nor their proceeds were ever lawfully in the hands of the defend- 
ants, or any of them. 

Nor is this action one against the State of New York. If plaintiff 
prevails, the pecuniary interests of the State will not be affected, and 
the State’s presence herein as a party is neither necessary nor in- 
dispensable. 

Although, as has been indicated, the City of New York is responsible 
for all funds or moneys deposited with the Chamberlain, the statute 
(Section 1311 of McKinney’s Unconsolidated Laws), fixing such lia- 
bility, limits the action to the party aggrieved and to the Comptroller 
of the State of New York. In Banks v. Jacoby & Sons, 1936, 246 App. 
Div. 841, 285 N. Y. S. 144, it was held that the purpose of the statute 
was to hold officials to responsibility for funds intrusted to their custody 
of infants and other wards of the court. Plaintiff is not within either 
of these categories. It had no funds on deposit with the Chamberlain, 
and, unless the proceeds of the bonds can be traced into the possession 
of the City, I doubt whether plaintiff has any other rights of action 
against the City. But, assuming that such right exists in the plaintiff, 
and suable as the City is, the F. D. I. C. was under no obligation to 
make it a party defendant. The real parties in interest are plaintiff 
and the defendants as individuals. The fact that the latter acted offi- 
cially, and in the utmost good faith, does not necessarily relieve them. 
With their official acts, plaintiff has no concern. If, in what they did, 
they exceeded the authority with which they were vested, and uninten- 
tionally converted property which the Bank was without the right to 
pledge, they have laid themselves open to liability. In such a situation, 
the suit is not against the State, either actually or constructively. 

The contention that defendants, being concededly innocent of the 
violation of any state law, cannot be held liable for having performed 
their official duties, cannot be sustained. As heretofore stated, the es- 
sence of the charge is that defendants, to the detriment of a national 
banking institution, intermeddled with its assets, and in contravention 
of federal law that was designed to prevent preferences as between de- 
positors. Upon more than one occasion, officers of a state have been 
successfully sued for the recovery of property illegally in their posses-— 
sion, Evale v. Tremaine, D. C., 22 F. Supp. 171; Adams v. Cribbis, 
D. C., 17 F. Supp. 723. The rule of these decisions appears to be ap- 
plicable here. Furthermore, the circumstance that any liability that 
may be imposed upon defendants may perhaps, under Section 1311 of 
McKinney’s Unconsolidated Laws, be imposed upon the State, does not 
affect the Receiver’s right to assert its claim against public officials who 
may have acted improperly. 
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Finally, the recent case of City of Yonkers v. Downey, 309 U. S. 
590, 60 S. Ct. 796, 84 L. Ed. 964, is complete refutation of the con- 
tention that the Receiver is estopped to proceed further, for the reason 
that he made no tender of repayment of such of the deposited funds 
as came into its possession. 


Consideration will now be given to defendants’ claim that the pledge 
was valid under the authority of 12 U. 8S. C. A. § 248 (k), or under the 
National Bank Enabling amendment of June 25, 1930, which constitutes 
the second paragraph of 12 U. S. C. A. § 90, both of which statutes 
have been quoted supra. These acts are curative and remedial. Their 
purpose was to place national banks in competitive equality with state 
banking institutions, McNair v. Knott, 302 U. 8. 369, 58 S. Ct. 245, 
82 L. Ed. 307; Lewis v. Fidelity & Deposit Company, 292 U. 8. 559, 54 
8. Ct. 848, 78 L. Ed. 1425, 92 A. L. R. 794. 

So far as Section 248(k) is concerned, I am of opinion that it afforded 
the Bank no justification for making the pledge. The reason is that 
the State Comptroller, in designating the Bank as a depositary and in 
receiving the pledge, was not acting under the section of the statute 
just mentioned. The state statutes there applicable under federal law 
are found in the State Banking Law, Section 205 (quoted supra), which 
requires a bank, when acting as a depositary of court trusts, to be desig- 
nated by the superintendent of banks, and it is he, and not the State 
Comptroller, acting under the State Finance Law, who is to require the 
pledge of collateral that is to serve as security for the deposits. Defend- 
ants acted under the law last mentioned, and the undertaking and 
pledge agreements so recite. It will be seen, therefore, as respects the 
pledge of the Bank, that there was no compliance with Section 248(k), 
and the case must stand under Section 90 of 12 U.S. C. A. 


The State Comptroller, in selecting banks to serve as depositaries, 
is limited by the provisions of Section 4(8) of the State Finance Law, 
quoted supra. 


Now the validity of the pledge depends exclusively upon the powers 
granted to national banks by Congressional enactment. That a na- 
tional bank may not pledge its assets to secure its deposits in the ab- 
sence of such statutory authority is well established, Texas & Pacific 
R. R. v. Pottorff, 291 U. 8. 245, 54 8. Ct. 416, 78 L. Ed. 777; City of 
Marion v. Sneeden, 291 U. 8. 262, 54 8. Ct. 421, 78 L. Ed. 787; City of 
Yonkers v. Downey, supra, 309 U. S. 590, 60 S. Ct. 796, 84 L. Ed. 964. 
The leading cases in New York are State Bank of Commerce v. Stone, 
261 N. Y. 186, 184 N. E. 750, 87 A. L. R. 1449; Mount Vernon v. Mount 
Vernon Trust Company, 270 N. Y. 400, 1 N. E. 2d 825; and New 
Rochelle Trust Company v. White, 283 N. Y. 223, 28 N. E. 2d 387. 

A case somewhat similar to this is Mermis v. Jackson, 10 Cir., 93 
F’, 2d 579, 583. It was there held that under state statutes and decisions 
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of the courts of Kansas, public moneys included funds of the type here 
deposited by the City Chamberlain. In writing the opinion of the Court, 
Judge Phillips said that the phrase ‘‘public money of a State or any 
political subdivision thereof’’ should be liberally construed. It is my 
thought, however, in the light of subsequent decisions, that I should not 
follow the case of Mermis v. Jackson. It seems to me that ‘‘publie 
moneys’’ within the contemplation of Section 90 includes only those 
funds in which the beneficial title and right is in the State or its politi- 
cal subdivisions. To my mind, the words do not comprehend moneys 
in which legal title thereto may be in a municipal officer acting in his 
official capacity, and which are held for the benefit of private persons, 
Hood v. Hardesty, 4 Cir., 94 F. 2d 94, certiorari denied 303 U. 8. 661, 
58 S. Ct. 765, 82 L. Ed. 1120. See 1933 Opinions of the New York 
State Attorney General, 191; 1934 Opinions of the New York State At- 
torney General 131. 

The rule of Erie R. R. Co. v. Tompkins, 304 U. 8. 64, 58 S. Ct. 817, 
82 L. Ed. 1188, 114 A. L. R. 1487, does not apply here. The phrase 
in 12 U.S. C. A. § 90, ‘‘public money of a State’’ or any political sub- 
division thereof, is that of Congress, and is to be construed in accord- 
ance with the meaning intended by the national legislature. In my 
judgment, these words mean merely that if a state requires ‘‘public 
money,’’ in the generally accepted meaning of those words, to be secured 
by a pledge of collateral by a state bank in which they are deposited, 
national banks will then have similar authority to secure deposits of 
such moneys, in the same manner as state banking institutions. Neither 
state courts nor legislatures, by decision or statute, can expand the 
generally accepted meaning of ‘‘ public money,’’ as intended by a statute 
which regulates the powers of national banks. Note must also be taken 
that state banks of New York have not been given the general power 
to secure deposits. New Rochelle Trust Company v. White, supra, 283 
N. Y. 223, 28 N. E. 2d 387; Mount Vernon v. Mount Vernon Trust 
Company, supra, 270 N. Y. 400, 1 N. E. 2d 825. 

As recently as April, 1940, the Supreme Court of the United States 
has said in the City of Yonkers v. Downey ease, supra, 309 U. S. 590, 
60 S. Ct. 796, 799, 84 L. Ed. 964: ‘‘A national bank has no inherent 
power to secure deposits, public or private, by pledging assets, and 
that such a pledge is both ultra vires and contrary to public policy. 
“The measure of their powers is the statutory grant; and powers not 
conferred by Congress are denied.’ Also, that in case of insolvency, 
assets so pledged, may be reclaimed without payment of the deposits. 
“To permit the pledge would be inconsistent with many provisions of 
the National Bank Act which are designed to ensure, in case of disaster, 
uniformity in the treatment of depositors and a ratable distribution of 


assets.’ The results in these cases was [sic] not influenced by considera- 
tion of local law.”’ 
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Notwithstanding sympathetic consideration of the defendants’ argu- 
ments, I am constrained to hold that, under the pertinent statutes and 
decisions, the pledge made by the Bank was ultra vires and void. 


APPARENT AUTHORITY OF AGENT TO 
INDORSE CHECKS 


Safeway -Stores, Inc., v. King Lumber Co., District Court of Appeal, 
California, 113 Pac. Rep. (2d) 483 


Ordinarily, an agent authorized to receive checks in payment for 
his principal may not have authority to indorse and collect -the 
same. On the other hand, the course of dealing may be such as to 
give the agent apparent authority to do these very acts. This au- 
thority may be implied from the facts of the particular case. If 
a principal by his acts has led others to believe that he has conferred 
this authority upon his agent, he cannot be heard to assert, as against 
third persons who have relied thereon in good faith, that he did not 
intend to confer such power. 

In this case an agent was placed in charge of a business and for 
a considerable length of time he indorsed checks payable to his 
principal. It appeared that the agent was clothed with apparent 
authority to do all things that were essential to the ordinary con- 
duct of the business. Relying on the apparent authority of the 
agent, a check payable to the principal and indorsed by the agent 
was cashed by a subsequent indorser and deposited to its account 
without any reason to suspect any limitations of the agent’s authority. 

It was held that the subsequent indorser was entitled to rely on 
the apparent authority of the agent and could recover from the prin- 
cipal the amount of the check which as subsequent indorser he was 
compelled to pay after the principal had filed an affidavit that the 
agent’s indorsement was forgery. It was also held that inasmuch as 
the drawee bank compelled the subsequent indorser’s bank to re- 
imburse it, and thereafter subsequent indorser’s bank deducted the 
amount of the check from the indorser’s account, subsequent in- 
dorser’s payment to the bank which reimbursed drawee bank was 
involuntary, since it was made because of bank’s exercise of banker’s 
lien upon indorser’s account. 


Action by Safeway Stores, Incorporated, against the King Lumber 
Company for money had and received and on a liability for prior en- 
dorsement of a check. From a judgment for the plaintiff, defendant 
appeals. 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §57. 
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Charles V. Barfield and John H. Finger, both of San Francisco, for 
appellant. 


Calvin H. Conron, Jr., of Bakersfield, for respondent. 


GRIFFIN, J.—Plaintiff and respondent brought this action to re- 
cover $337.32 from defendant and appellant on two counts, one based 
on money had and received, and the other based on a liability for prior 
endorsement of a check. The material allegations of the complaint were 
denied. The case went to trial on these issues with no affirmative de- 
fenses alleged. Findings of fact consistent with the allegations of re- 
spondent’s complaint were made and judgment favorable to respondent 
on the first count was entered for the recovery of the principal sum 
plus interest from September 19, 1939. A motion for a new trial was 
made and denied. This appeal followed. 

Appellant corporation, whose principal place of business was in 
Bakersfield, opened a branch lumber yard in Arvin, a town approxi- 
mately twenty-five miles southeast of Bakersfield. The town had no 
banking facilities. A Mr. B. Oeschger was first employed by appellant 
corporation in the year 1936 in its Bakersfield Lumber Yard. In 1938 
he was transferred to Arvin to open and act as manager of the com- 
pany’s new lumber yard. At Arvin his duties were to sell merchandise, 
to make statements of accounts of sales, to receive money and checks on 
aecount of sales, to advertise the business in Arvin newspapers, and to 
hire and discharge employees. He was also authorized to pay wages, 
advertising and petty cash transactions, from such money as was on 
hand. He made reports to the main office of all such transactions. 
These reports were made in compliance with the company’s bookkeep- 
ing system which had been in effect since the year 1905. The system 
did not require him to differentiate between cash receipts and check 
receipts. Accordingly, it was impossible in the main office to determine 
whether any particular payment on account was a check or a cash 
transaction. About two months after opening the Arvin Yard, Oeschger 
embarked upon a practice of endorsing checks which he had received 
in the course of his duties in payment for merchandise sold and upon 
accounts opened, and cashing them at various places of business in 
Arvin. The endorsements were in the name of King Lumber Company, 
by Oeschger as manager. The claimed reason for doing this was that 
he needed cash to make disbursements in his business as manager. He 
cashed at least thirty such checks at respondent’s Arvin store during 
the period of time between his arrival in Arvin and the transaction 
here involved. A Mr. Shields was respondent’s manager at Arvin dur- 
ing that period. Oeschger also cashed numerous checks payable to 
King Lumber Company at the Arvin Drug Store, as often as twice a 
week, for the same claimed reason. This practice was discussed between 
the druggist and Shields, the Safeway Store manager. No trouble of 
any kind had developed from Oeschger’s practice of endorsing such 
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checks and cashing them during this period. During all of this time 
Oeschger paid certain wages, advertising and miscellaneous small bills, 
and had actual authority to do so out of receipts from the business. Mr. 
King, an officer of appellant corporation, testified that no officer of the 
corporation had authorized Oeschger to endorse checks payable to the 
King Lumber Company. 

Shortly before September 19, 1939, Oeschger presented to Shields 
a check drawn by one Ike M. Davis upon the Bank of America, payable 
to King Lumber Company in the amount of $337.32, and endorsed ‘‘ King 
Lumber Company, by B. Oeschger,’’ and asked to have it cashed, stat- 
ing he needed change for the business. Shields at first refused to cash 
it. Later that day, Oeschger asked for a part of the money and Shields 
then gave him the entire amount to avoid bookkeeping. Shields for- 
warded the check to the Bakersfield main office of the Safeway Stores, 
Inc., and it was deposited for collection by that company but returned 
on account of some minor discrepancy. Shields then, on September 19, 
1939, returned this check to Oeschger and took a receipt therefor. Two 
hours later Oeschger returned and delivered to Shields another corrected 
check. This check was then deposited through the Safeway account at 
the Anglo-California National Bank and cleared the Davis account at 
the Bank of America. The check was endorsed by the Safeway Stores, 
Inec., for deposit previous to a guaranteed endorsement of the Anglo- 
California National Bank. 

It did not appear upon Oeschger’s statements to the company that 
Davis had paid his account, due to Oeschger’s omission to report the 
transaction. Mr. King, of the Lumber Company, inquired at the Arvin 
Branch about the Davis account. In checking over a list of delinquent 
accounts, according to the records kept thereof at the Bakersfield office, 
on November 4, 1939, he was told by Oeschger’s assistant that the Davis 
account was paid. On November 15, 1939, an investigation of the Arvin 
office was made by Mr. King, and a $560 shortage was discovered. 

Prior to that time the company claimed to have had no knowledge 
that Oeschger had been short in his accounts. It is also claimed that 
it had no knowledge that Oeschger had been endorsing checks. The 
firm had never notified any Arvin merchant that Oeschger did not have 
authority to cash checks payable to King Lumber Company. There is 
no convincing evidence that Oeschger did not use the money received 
from the check in the business. 

On December 21, 1939, three months after the check was cashed, 
the secretary of the appellant corporation filed an affidavit with the 
Bank of America to the effect that the indorsement, ‘‘King Lumber 
Company, by B. Oeschger, Manager,’’ upon the check in question was 
a forgery. Davis was given credit upon his account with the company 
for the check. The King Lumber Company was reimbursed for 
Oeschger’s shortage by its bonding company. On January 18, 1940, the 
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amount of the check was apparently charged to the account of Safeway 
Stores, Inc., at the Anglo-California National Bank by the bank, and 
the cheek, together with the affidavit of forged endorsement, was given 
to respondent. Previously, the Bank of America had delivered the check 
and affidavit to the Anglo-California National Bank and charged its 
account, The funds so collected from the Safeway account by the 
Anglo-California National Bank were forwarded to clear the charge 
of the Anglo-California National Bank made by the Bank of America, 
and the Bank of America credited the funds to the King Lumber Com- 
pany account. Appellant then delivered the funds to the bonding com- 
pany. After a formal demand upon King Lumber Company for re- 
imbursement, this action was filed on January 26, 1940. 

It is appellant’s contention that respondent was not forced to pay, 
by reason of its prior endorsement, the sum of $337.32 to the Anglo- 
California National Bank; that any such payment made by respondent 
to that bank was wholly voluntary; that the finding that the appellant 
endorsed the check for value received was contrary to the evidence; 
that the finding that appellant was indebted to respondent on account 
of monies had and received by appellant from respondent for the use 
and benefit of appellant was also unjustified. It is argued that upon 
payment of the check by the drawee bank, the transaction was closed, 
citing 9 C. J. S., Banks and Banking, p. 722, § 354-a; and that pay- 
ment to the holder in due course discharges the instrument, citing Civ. 
Code, sees. 3132, 3147 and 3200. 

It is quite clear from the evidence that the affidavit and check were 
delivered to the Anglo-California National Bank coupled with a de- 
mand for reimbursement. The Anglo-California National Bank being 
in possession of respondent’s account, had a banker’s lien and exercised 
it by charging the amount of the check to respondent’s account. Civ. 
Code, sec. 3054. The Anglo-California National Bank previously had 
been compelled by the Bank of America to reimburse the latter bank, 
and it therefore became the duty and obligation of respondent to pay 
this amount to the Anglo-California National Bank. This payment was 
involuntarily made because the bank had and exercised a banker’s lien 
upon respondent’s account. 


Primarily, ostensible authority is defined to be such as a principal, 
intentionally or by want of ordinary care, causes or allows a third per- 
son to believe the agent to possess. Civ. Code, see. 2317. Ordinarily, 
as an abstract principle of law, an agent authorized to receive checks 
in payment for his principal may not have authority to endorse and 
collect the same. On the other hand, the course of dealing may be such 
as to give the agent apparent authority to do these very acts. This au- 
thority may be implied from the facts of the particular case. If a 
principal by his acts has led others to believe that he has conferred this 
authority upon his agent, he cannot be heard to assert, as against third 
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persons who have relied thereon in good faith, that he did not intend 
to confer such power. 

The issue was presented to the court whether Oeschger was per- 
mitted by appellant to conduct its business under such methods and 
for such a length of time as was sufficient to warrant the conclusion 
that he was authorized to endorse checks, and we are of the opinion that 
the evidence upon the subject supports the conclusion that Oeschger 
had the authority. The conduct of the agent with reference to appel- 
lant’s business was sufficient to establish, by implication, that such 
authority was given notwithstanding the direct testimony of the prin- 
cipal that the agent had no such authority. 

The only fair inference to be drawn from the facts is that the re- 
spondent knew and relied on the ostensible authority of Oeschger to 
perform the acts in question, and that there is abundant proof of want 
of ordinary care on the part of the appellant in the conduct of its busi- 
ness which was sufficient to lead respondent to believe that Oeschger 
was clothed with full and ample power and authority in the premises. 
Where a principal makes it possible, through his acts, for his own agent 
to inflict injury, the result of such injury should not be passed on to 
innocent persons who have dealt with the agent in good faith under 
his apparent authority. The law forbids the principal to deny authority 
in the agent where his own conduct has invited those dealing with him 
to assume that the agent possessed such authority. In such a ease, a 
principal is bound by his acts and is estopped by his own conduct from 
denying the authority of the agent to act. Robinson v. American Fish & 
Oyster Co., 17 Cal. App. 212, 119 P. 388. Where, as here. an agent is 
by his principal put in charge of a business as the apparent manager 
thereof, he is clothed with apparent authority to do all things that are 
essential to the ordinary conduct of such business at that place, and 
third persons acting in good faith and without notice of, or any reason 
to suspect, any limitations of his authority, are entitled to rely on such 
appearance. Leavens v. Pinkham & McKevitt, 164 Cal. 242, 128 P. 399; 
Civ. Code, see. 2300. 

It is a familiar rule of law that where one of two innocent persons 
must suffer, the loss should be borne by him whose acts made the loss 
possible. Henry Cowell Co. v. Santa Cruz Bank, 82 Cal. App. 519, 
255 P. 881. The evidence fully supports the court’s findings and the 
findings support the judgment based upon the common count for money 
had and received, 

Finally, appellant complains about the allowance of interest from 
September 19, 1939, the date of the check, rather than from January 
18, 1940, the date of the payment by respondent to the Anglo-California 
National Bank. The difference in this interest would amount to $7.80. 
The legal rate of interest upon a loan or forbearance of any money, 
or on accounts after demand or judgment rendered in any court of 
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this state, is seven per cent. Art. XX, sec. 22, Const. In the absence 
of an express contract, the law only awards interest on money from 
the time it falls due. City of Los Angeles v. City Bank, 100 Cal. 18, 
34 P. 510. Whenever the debtor knows precisely what he has to pay, 
and when he has to pay, he shall be charged with interest if he neglects 
to pay. Meyer v. Buckley, 22 Cal. App. 96, 133 P. 510; Sec. 3287, Civ. 
Code; Courteney v. Standard Box Co., 16 Cal. App. 600, 117 P. 778; 
Martyn v. Western Pacific Railway Co., 21 Cal. App. 589, 596, 132 
P. 602. 

It cannot be said that the money claimed fell due prior to the time 
respondent’s bank account was charged with the amount. The de 
minimis non curat lex rule (2 Cal. Jur. pp. 1009-1010, see. 600). is prob- 
ably applicable. Nevertheless, the judgment pertaining to the interest 
should be and is modified by deducting interest in the amount of $7.80. 

And so modified, the judgment is affirmed. Respondent to recover 
costs on appeal. 


DEPOSIT AS TENTATIVE TRUST—NEW YORK 
RULE 


In re McCabe’s Estate, In re Frohder, Surrogate’s Court, Kings County, 


27 N.\Y. Supp. (2d) 127 


Certain money was deposited in a savings account in trust for 
the depositor’s grandnephew. Later this money was loaned by the 
depositor to the beneficiary’s parents under a written agreement that 
in the event of the depositor’s death before repayment of the loan. 
the note and collateral security therefor should revert to the bene- 
ficiary. 

It was held that the agreement amounted to a testamentary dis- 
position not made by valid will and therefore invalid. Moreover, 
the tentative trust presumtively created by the opening of the sav- 
ings bank account did not become a fixed and absolute trust by 
reason of the alleged statement by the depositor at the time of the 
making of the loan that it was in substance being made from the 
funds of the beneficiary. 


In order that the tentative rights of a beneficiary in a savings 
bank account deposited in trust for the beneficiary may be trans- 
formed into present vested rights, the gift must be completed during 
the depositor’s lifetime, either by acts sufficient to constitute a valid 
gift inter vivos, or to effect the creation of a present trust. Such 
acts must be unequivocal, plainly implying that the depositor in- 
tended to divest himself of his interest in the deposit and hold it 
thereafter for the named beneficiary. Although the depositor, in the 


NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §464. 
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instant case, wanted the beneficiary to benefit by the amount tenta- 
tively dedicated to him, yet every act of the depositor negatived any 
intent for present benefit. Any rights which were to accrue to the 
beneficiary were to come into being only on the depositor’s death. 


Proceeding in the matter of the petition of Raymond Frohder to 
render and settle his account as executor of the estate of Katherine 
McCabe, also known as Catherine McCabe, Kate McCabe, and Katie Me- 
Cabe, deceased, wherein the sole legatee under decedent’s will interposed 
objections to the account. 

Decree on motion in conformity with opinion. 

Samuel Mazzola, of New York City, for petitioner Raymond Frohder, 
executor. 

Judge & Collins, of Plattsburgh, for objectant Josephine Barry Bog- 
giano, legatee. 


WINGATE, S.—The transaction which forms the basis of the chief 
issue upon this accounting is concerned with a loan of $500 made by 
the decendent to the executor and his wife. This is evidenced by a note 
in ordinary form, dated July 10, 1935, signed by the obligors, by which 
they promise to pay that sum to ‘‘Miss Katherine McCabe’’ one year 
after date with interest at 5 per cent. Simultaneously with the giving 
of this note, a paper was signed by the decedent and by the borrowers 
which reads as follows: 

‘‘This is to certify that Raymond and Dorothy Frohder have made 
a loan of $500 (Five hundred) from Katherine McCabe. In return said 
Raymond & Dorothy Frohder have signed a note for $500 at 5% per 
annum payable semi annually. In addition as further eollateral for 
this loan 20 shares of Hearst Cons. Stock Nos, SFO75923 & SFO759166 
have been placed as security. In event of death of said Katherine Mc- 
Cabe and in event that said loan of $500 remains unpaid said stock 
and note are to revert to Raymond Joseph Frohder son of Raymond & 
Dorthy Frohder. On payment of loan of $500 Both note and stock are 
to be returned to Raymond & Dorthy Frohder. 


“In Witness of the above the signatures of the undersigned are 
affixed 


‘‘Dorothy Frohder 
‘‘Raymond E. M. Frohder 
‘Katherine McCabe’’ 


It was admitted by the wife of the executor that she had prepared 
this writing, her version of the transaction being that when she and 
her husband approached the decedent in respect of the making of the 
loan, the latter assented thereto saying that she was going to take it 
from their boy. In explanation of this statement it was shown that in 
May, 1933, the decedent had opened an account in her name ‘‘in trust 
for Raymond Frohder Jr.’’ with the Brooklyn Savings Bank which had 
increased by the addition of interest to $532.74 by July 10, 1935, and 
on the latter date had withdrawn $500 from this account which was 





704 THE BANKING LAW JOURNAL 


presumably the sum loaned to the accountant and his wife on the 
same day. 

Raymond Frohder, Jr., as he is designated in the bank book, is the 
same person as Raymond Joseph Frohder named in the writing. He is 
a grandnephew of the decedent. It was further demonstrated on the 
hearing that the savings bank book to which reference was made was 
found among the effects of the decedent after her death together with 
a number of similar books demonstrating that the decedent had opened 
several similar accounts in her name in trust for named nieces, nephews 
and grandnieces. 

The executor did not himself pay the note following the death and 
admittedly made no effort to collect it from his wife. On the contrary, 
he purported to endorse and deliver it together with the collateral secu- 
rity, to Raymond Frohder, Jr., or Raymond Joseph Frohder, who, the 
records on the probate of the will disclose was in 1939 an infant over 
the age of fourteen years. Whether or not he has now attained his 
majority has not been elucidated. 

The sole legatee under the decedent’s will has interposed objections 
to the account by reason of the admitted failure of the executor to make 
any effort to collect the note and his delivery thereof and of the secur- 
ing collateral to his son. In support of these objections it was demon- 
strated that the accountant, whereas unemployed, is in receipt of a 
pension of $1,500 a year and that his wife, who was the co-maker of 
the note, is employed as a public school teacher and is in receipt of an 
annual salary of $3,900 a year. No disclosure was made respecting the 
value of the collateral. 

The primary reliance of the accountant in defense of his method of 
dealing with the note is that the agreement providing for payment to 
his son in the event of failure of satisfaction prior to the payee’s death 
is sustainable as a promise for the benefit of a third person which is 
enforceable by such person under the doctrine of Lawrence v. Fox, 20 
N. Y. 268 and Seaver v. Ransom, 224 N. Y. 233, 120 N. E. 639, 2 A. L. R. 
1187, indeed, primary reliance is placed on the latter authority in the 
memorandum submitted on his behalf. 

Unfortunately for this contention, the Court of Appeals in Mc- 
Carthy v. Pieret, 281 N. Y. 407, 410, 24 N. E. 2d 102, 103, in a situation 
bearing a striking similarity to the present, pointed out the inappli- 
eability of this line of cases in the following language: ‘‘Seaver v. Ran- 
som, 224 N. Y. 233, 120 N. E. 639, 2 A. L. R. 1187, is no authority for 
sustaining the claim of the respondents here. Contracts made for the 
benefit of third parties are well recognized today, but they are executed 
contracts, where the promisee is unable to revoke or control the promisor 
in the fulfillment of the promise. The decision has nothing to do with 
attempts to make testamentary dispositions, and assumes that all three 
parties are alive.’’ 
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The remaining argument advanced by the accountant is that the 
tentative trust presumptively created by the opening of the savings bank 
‘account became a fixed and absolute trust by reason of the alleged 
statement by the decedent at the time of the making of the loan that it 
was in substance being made from the funds of the boy. 


It is, of course, true that the doctrine of Matter of Totten, 179 N. Y. 
112, 125, 71 N. E. 748, 752, 70 L. R. A. 711, 1 Ann. Cas. 900, contem- 
plates a situation in which the tentative rights of a beneficiary in such 
a transaction may be transformed into present vested rights if the de- 
positor ‘‘completes the gift in his lifetime by some unequivocal act or 
declaration,’’ but the court is satisfied as a result of its analysis in Mat- 
ter of Vaughan’s Estate, 145 Misc. 332, 260 N. Y. S. 197, of the various 
decisions preceding Matter of Totten, supra, which its pronouncement 
attempted to reconcile and explain, that to produce this effect, the de- 
positor must complete ‘‘the gift in his lifetime either by acts sufficient 
to constitute a valid gift intervivos, or to effect the erection of a present 
trust’’ (Matter of Vaughan’s Estate, 145 Misc. 332, 338, 260 N. Y. S. 
197, 204) ; furthermore, such acts must ‘‘be unequivocal,’’ i.e. ‘‘capable 
of being understood in only one way,’’ ‘‘beyond all reasonable doubt’’ 
and plainly implying ‘‘that the party making them intended to divest 
himself of his interest in the property, and hold it thereafter for .. . 
another.’’ See Matter of Vaughan’s Estate, 145 Mise. 332, 339, 260 
N. Y. 8. 197, 205 and authorities cited. 

Did the acts in the present case comply with this description? It 
was held in Matthews v. Brooklyn Savings Bank, 208 N. Y. 508, 102 
N. E. 520 and in Hessen v. McKinley, 155 App. Div. 496, 140 N. Y. S. 
724, that notification to the beneficiary did not transform the tentative 
trust into an absolute one (see, also, Matter of Schrier’s Estate, 145 
Mise. 593, 596, 260 N. Y. S. 610), wherefore the mere statement con- 
cerning which the mother testified can not of itself be deemed to have 
established this purpose in the required ‘‘unequivocal’’ manner. Do 
the other acts of the decedent lend color to this theory? On the con- 
trary. If the trust had become an irrevocable one, then the decedent 
had constituted herself a trustee with all the usual duties and obliga- 
tions of the office, and, in that capacity, was a person distinct from 
herself as an individual. Rathbone v. Hooney, 58 N. Y. 463, 467; Col- 
lins v. Hydorn, 135 N. Y. 320, 324, 325, 32 N. E. 69; Leonard v. Pierce, 
182 N. Y. 431, 4382, 75 N. E. 313; Pardee v. Mutual Benefit Life Ins. 
Co., 238 App. Div. 294, 296, 297, 265 N. Y. S. 837; Matter of Sullivan’s 
Estate, 169 Misc. 16, 17, 6 N. Y. S. 2d 783, affirmed 255 App. Div. 1008, 
8 N. Y. S. 2d 533. She, however, did not treat the fund as a trust 
res. The note which she took back was not to her in her capacity as 
trustee, but as an individual. To be sure she wanted the boy to benefit 
by the amount which she had tentatively dedicated to him, but her 
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every act negatives any intent for present benefit. Any rights which 
were to accrue to him were to come into being only on her death. 

She could accomplish this so far as the savings bank account was 
concerned by application of the somewhat anomalous doctrine of Matter 
of Totten, supra. She could not do so by means of an agreement of 
the variety here demonstrated, since it amounted to a testamentary dis- 
position. McCarthy v. Pieret, 281 N. Y. 407, 413, 24 N. E. 2d 102; 
Townsend v. Rackham, 143 N. Y. 516, 519, 38 N. E. 731. The initial 
conception of the accountant respecting the nature of the document 
when he attempted to probate it as a codicil was correct. Unfortunately 
for his son it was not attested as required by law and denial of its pro- 
bate was obligatory. 

It follows that the transfer of the note and accompanying collateral 
to Raymond J. Frohder was improper and the objection to that action 
must be sustained, furthermore, on the demonstration of the record, the 
executor was guilty of culpable neglect in having failed to collect the 
note from his co-maker, if not from himself, since under the law she 
was severally as well as jointly liable thereon (Negotiable Instruments 
Law, §§ 55, 110 see also § 36, subd. 7) and was demonstrated to have 
resources ample for payment. 


CONSTRUCTION OF NOTE WITH REFERENCE 
' TO TIME OF MATURITY 


Maynor v. Dillin, Supreme Court of Alabama, 2 So. Rep. (2d) 440 


A note reciting that it was payable on demand contained a nota- 
tion ‘‘payable $100 per month until paid.’’ The payee explained 
that he had agreed to take $100 per month but that he could call 
the whole note in for payment at any time. It was held that the 
note constituted an absolute obligation to pay $100 per month with 
an option in the payee to accelerate payment in full on notice and 
demand therefor. Since the option to accelerate payment was never 
exercised, the statute of limitations did not begin to run at the date 
of the note, but began to run against each installment as a distinct 
cause of action at the date of maturity thereof. 


Action on promissory note by Harry E. Dillin against William W. 
Maynor. From a judgment for plaintiff, defendant appeals. Affirmed. 

Richard Hail Brown and Reuben Bell, both of Birmingham, for 
appellant. 

Geo. H. Burson and J. H. Dinning, both of Birmingham, for appellee. 


OIE AE EEE OLED CSTE EE ION REE hh Se LEENA SEEM LEE LAD is LOE 
NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §$840, 1393. 
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BOULDIN, J.—Action on promissosy note by payee against indorser 
before delivery. 

The pleadings are numerous; thirty-three pleas, demurrers thereto ; 
fourteen replications to pleas and demurrers thereto. Many assignments 
of error are addressed to the rulings on the pleadings. 

The issues were sufficiently presented under pleas and replications 
to which demurrers were overruled. It seems some replications were 
filed and sustained against demurrer, which replications were addressed 
to pleas to which demurrers had been sustained. In such case, the 
demurrer to the plea is treated as waived, and the issue presented by 
the plea and replication is in the case. The cause was tried by the 
court, without a jury, and evidence was fully presented on the matters 
in controversy. 

We deal with the several issues on the merits. 

The note was given for a pre-existing indebtedness. The maker, 
John W. Maynor, owed the payee a note of $3,500. The principal had 
been paid down to $3,000. The note in suit was given by John W. 
Maynor, as maker, for $3,000, and was, before delivery, indorsed on the 
back by his son, W. W. Maynor, this defendant. 

The more difficult questions in the case grow out of the form of the 
note; which is quite accurately reproduced, both face and back, in the 
record. 

A printed form of note payable at a specified bank was used. It 
was filled out by the maker. 

Below the date line, the instrument begins: ‘‘On demand after date, 
1931, I promise to pay to the order of Harry E. Dillin Three Thousand 
& no/100 Dollars.’’ The bold words are in ink. Then follows several 
printed lines, not material here. At bottom, and to left of the signature 
of the maker, is written in ink, ‘‘ Payable $100.00 per month until paid.”’ 

On back, and just above the indorsement of W. W. Maynor, this 
defendant, is written in ink ‘‘Payable $100.00 per month.’’ The evi- 
dence is without dispute that both these latter entries were made at 
the time of the execution of the document, are in the handwriting of the 
maker, and were on the document when indorsed by defendant. 

Appellant insists, 1st, that the document is void for uncertainty, 
because self-contradictory. 2nd, if not void, the note was payable on 
demand, and the statute of limitations of six years ran from its date. 

The plaintiff, in explanation of this patent ambiguity in the docu- 
ment, testified on cross-examination: ‘‘This note was payable $100.00 a 
month ; on demand, it was payable on the day of the next month after 
it was made out. He told me he would pay me $100.00 per month. It 
says on the top of it that it is payable ‘On Demand, after date.’ If I 
wanted to turn the note in against him I could turn it in on demand 
and get the money; that was the agreement. In other words, I had the 
right to call the whole note in for payment at any time.’’ Redirect 
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Examination: ‘‘ ‘I never did demand the whole amount from Mr. John 
W. Maynor. My agreement to take $100.00 per month was never 
changed.’ ’’ Recross Examination: ‘‘ ‘I mean by that I never did exer- 
cise my right to demand the whole note. I never did ask him for the 
whole note.’ ’’ 

This evidence discloses an absolute obligation to pay $100.00 per 
month, with an option in the payee to accelerate payment of the whole 
on notice and demand therefor. All the terms of the note are thus 
given a field of operation. The indorsement, declaring the obligation 
of the indorser, calls for payment of $100 per month. ‘‘On demand’’ 
is thus given a conventional meaning, we may say the natural meaning 
to a layman. 

The legal or technical meaning of ‘‘payable on demand’”’ has long 
been held to be payable at once, and the statute of limitations begins 
to run from date, although no demand in fact be made. 

Such rule has been questioned as illogical, or at variance with the 
natural import of the words ‘‘on demand.’’ Mobile Savings Bank v. 
McDonnell, 83 Ala. 595, 601, 4 So. 346; Esslinger v. Spragins, 236 Ala. 
508, 183 So. 401. 

No question is here presented as to the admissibility of this explana- 
tory evidence. Whether such ambiguity destroys the negotiability of 
the note is unimportant. The indorser is an original party to the instru- 
ment. The indebtedness, the consideration for the note, is the considera- 
tion for the indorsement. Falkner v. Protective Life Ins. Co., 228 Ala. 
57, 152 So. 34; Code, § 9090, Code 1940, Tit. 39, § 66. 

Since the option to accelerate payment was never exercised, the 
statute of limitations did not begin to run at the date of the note, nor 
at any later date, other than default on payment of instalments. The 
statute began to run as to each instalment, a distinct cause of action, at 
the date of maturity thereof. The defense of alteration of the note 
after delivery to the payee was not made out. 

It appears this note was given for balance on the principal of the 
indebtedness, evidenced by previous note, which was surrendered. 

At the time this note was accepted, the payee called the maker’s 
attention to the fact that $105 accrued interest on the debt was out- 
standing. Whereupon, the maker suggested the entry of a memorandum 
of same on the back of this note. Whereupon was written on back: 
**105.00 Int. on 3500.00 note—Nov. 16th 1931.’’ 

This entry below and after the indorsement by defendant does not 
purport to make this additional sum a part of the indebtedness secured 
by this note. So far as appears, it was never claimed to enlarge the 
sum payable on the face of the note. 

The evidence does not sustain the defense based on a discharge of 
the indorser by a binding agreement extending the time of payment to 
the maker. The arrangement by which the payee could and did purchase 
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goods from the store of the maker, to be paid by entering credit therefor 
on this note, followed by entering such credits from time to time in no 
way bound the payee not to sue for the full amount of unpaid instal- 
ments as they matured. The evidence was not sufficient to toll the 
statute of limitations by partial payments made by this defendant. The 
part payment must be made by the party sought to be charged. Code, 
§ 8964, Code 1940, Tit. 7, § 40; Royston v. May, 71 Ala. 398. 

Without going into details, it does not sufficiently appear that this 
indorser directed or authorized a credit entered on the note for a demand 
due to him from the payee, or a demand in which the indorser had a 
substantial interest. Consent to apply an asset of the estate of his 
father, the maker, would not suffice. 

It does not follow that the statute of limitations barred the whole of 
this debt, nor barred such instalments thereof as to reduce the debt 
below the amount of the judgment rendered. 

The law, in the absence of directions, applied partial payments made 
by the maker, to first maturing instalments. Brown v. Larry, 153 Ala. 
452, 44 So. 841; Watson v. Appleton, 183 Ala. 514, 62 So. 765; Brown v. 
Scheuer, Wise & Co., 210 Ala. 47, 97 So. 50; Conner v. Armstrong, 91 
Ala. 265, 9 So. 816. 

The note was given November 18, 1931; suit was brought September 
16, 1939. Eight monthly instalments of $100 each matured within the 
six year period before suit brought. These instalments, with interest 
thereon to the date of Judgment, May 20, 1940, plus a reasonable attor- 
ney’s fee, equal the amount of the judgment, $1,214. 


UNREASONABLE DELAY IN NEGOTIATING 
DEMAND NOTE 


—E 


Schmoldt v. Chicago Stone Setting Co., Appellate Court of Illinois, 
33 N. E. Rep. (2d) 182 


Where an instrument payable on demand is negotiated an unrea- 
sonable length of time after its issue, the holder is not deemed a 
holder in due course. Sec. 53, Uniform Negotiable Instruments Act. 

A demand note transferred sixteen months after date is nego- 
tiated an unreasonable length of time after its issue and consequently 
any defense good against the payee is good against the purchaser. 

In this case a demand note was not negotiated until sixteen 
months after its date. Plaintiff, the holder of the note, who was 
purportedly a holder in due course, sued the maker and indorsers 
on the note eighteen months after the date of the note. It was held 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §642. 





710 THE BANKING LAW JOURNAL 


that under these circumstances the plaintiff was not a bona fide 
holder in due course so as to cut off equities, and the same defenses 
could be made against the plaintiff as could be made against the 
payee if he were suing on the note. As a result the maker and 
indorser were entitled to show that there was no consideration for 
the note, that it was not to be negotiated or presented for payment. 


Action by Elmer E. Schmoldt against the Chicago Stone Setting 
Company and others on a note. From an adverse judgment, defendants 
appeal. 

Reversed and remanded. 

Lawrence E. Fleischman and Irving Goodman, both of Chicago, for 
appellants. 

Perry B. Brelin, of Chicago, for appellee. 


O’CONNOR, P. J.—July 18, 1939, plaintiff brought an action against 
defendants as maker and the endorsers of a promissory note. The defense 
interposed was that plaintiff was not a holder in due course, having 
acquired the note long after maturity; that he knew all about the facts 
and circumstances in connection with the execution of the note. There 
was a trial before the court without a jury, a finding and judgment in 
plaintiff’s favor for $2,755 against all defendants, $200 additional 
against the maker of the note for attorney’s fees, and defendants appeal. 

The note is for $2,500 dated January 2, 1938, executed by the defend- 
ant Chicago Stone Setting Company, by its president, J. F. Stefan, pay- 
able on demand to the order of Joseph R. Schulz, with interest at 7 per 
cent per annum after date. It bears the endorsement of defendants 
J. F. Stefan and Ole Jensen and of the payee, Joseph R. Schulz, ‘‘ with- 
out recourse.’’ It provided that a judgment by confession might be 
entered for the amount due, together with $400 attorney’s fees. 

On the trial plaintiff offered the promissory note in evidence and 
rested. Counsel for defendants there contended and in this court con- 
tend that plaintiff had not made out a prima facie case—that he was not 
a holder in due course. There is no merit in the contention. The pro- 
duction of the note by plaintiff was prima facie evidence of his owner- 
ship and that it was unpaid. Albert v. Dressel, 307 Ill. App. 470, 544, 30 
N. E. 2d 765; Henderson v. Davisson, 157 Ill. 379, 41 N. E. 560; Dillon 
v. Elmore, 361 Ill. 356, 198 N. E. 128; Kazunas v. Wright, 286 Ill. App. 
554, 4 N.E. 2d 118. 

Plaintiff in his complaint described the note made by defendant cor- 
poration payable to Joseph R. Schulz and by the latter endorsed with- 
out recourse and delivered to plaintiff; that he had made demand on 
the maker for payment and had given notice to defendants Stefan and 
Jensen, the endorsers, but no payment had been made. A copy of the 
note was attached to and made a part of the complaint. The payee, 
Schulz, was not sued. 

Defendants, the maker and the two endorsers, Stefan and Jensen, 
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in their answer denied plaintiff was ‘‘an innocent holder in due course 
for value’’; averred plaintiff had not paid anything of value for the 
note but was merely acting as agent of the payee, Schulz, and that he 
acquired the note after it was overdue; that about April 15, 1939, the 
payee, Schulz, agreed with Stefan, president of the defendant corpora- 
tion, the maker of the note, that he would take a note of defendant com- 
pany and predate it as of the date it bears, January 2, 1938; that the 
note would be used merely as evidence of a bad debt ‘‘to be charged as 
a loss in the income tax return’’ of Schulz; that Schulz would not trans- 
fer the note or sue upon it and in accordance with this agreement the 
note was executed by the corporation, the note being signed by Stefan, 
the president, and by him endorsed; that afterward Schulz requested 
defendant Jensen to sign certain papers, among which was the note in 
question, as vice-president of defendant corporation, merely to identify 
the note and that Jensen was not requested to and did not endorse the 
note; that Schulz agreed with Stefan and Jensen that the note did not 
represent any indebtedness of any of the defendants and that there was 
no agreement to pay attorney’s fee of $400, or any amount. 

Plaintiff, Schmoldt, called by defendants under § 60 ofi the Civil 
Practice Act (ch. 110, § 60, Ill. Rev. Stats. 1939) for cross-examination, 
testified he purchased the note May 25, 1939, from Schulz paying $500 
for it; that he had no conversation with Schulz before he bought the 
note; that Schulz approached him and said he was in need of ready cash 
and asked if he would consider buying a note; that afterward he advised 
Schulz he would buy the note; that he paid for the note by cashier’s 
check which he purchased at the Continental Bank; that he had no 
checking account or savings account at the time but kept his money in 
a safety box at home. 

Defendant Jensen testified he knew Schulz well and was then asked 
by his counsel if he remembered when he signed any document for Mr. 
Schulz. Objection of plaintiff was sustained. He was also asked if 
he had any conversation with Schulz about making the note, to which 
objection was sustained. Stefan was called and was asked if he had had 
any conversation with Schulz at the time of the making of the note and 
upon objection this was sustained. He then testified he had one con- 
versation with plaintiff; that he had a conservation with Mr. Schulz, 
the payee, when plaintiff, Schmoldt, was present. Counsel for plaintiff 
then stated: ‘‘It was my understanding that this note was never to be 
delivered to anybody by Mr. Schulz and Schmoldt never should have 
gotten that note, and he knew it.’’ On objection the court held this 
could not be gone into. Counsel for defendant was endeavoring to show 
there was no consideration for the note; it was not to be negotiated or 
presented for payment and that plaintiff, Schmoldt, knew of these facts. 
If such facts were shown, obviously plaintiff would not be a bona fide 
holder and no recovery could be had. Moreover, the note was not 
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negotiated until about May 25, 1939, when Schmoldt said he purchased 
it and it was dated January 2, 1938, when it was more than 16 months 
overdue. In these circumstances plaintiff would not be a bona fide 
holder in due course so as to cut off equities and the same defense could 
be made against him as could be made against Schulz, the payee, in case 
he were seeking to recover on the note. Section 58, ch. 98, Ill. Rev. 
Stats. 1939; Nagle v. J. L. Hanson Co., 262 Ill. App. 160. 


INCOMPLETE CHECK STOLEN, FILLED OUT, 
AND NEGOTIATED 


Pavilis v. Farmers Union Livestock Commission, Supreme Court of 
South Dakota, 298 N. W. Rep. 732 


A drawer owes the duty to use due care in the execution of 
checks, but it does not follow as a legal conélusion that signers of 
checks in blank assume the risk of liability in all cases where such 
instruments are wrongfully taken, completed and negotiated. 

The office manager of a corporation, pursuant to custom, signed 
a block of checks to be used for the day’s business, leaving the 
amount, the date and the payee in blank to be filled in by the book- 
keepers. After the office was closed, an employee of the corporation 
stole one of the checks, inserted the date, the amount and the payee 
and negotiated it. It was held that the check was an incomplete 
instrument when stolen and could not be enforced against the cor- 
poration by an innocent purchaser for value in the absence of the 
conduct of the drawer creating an estoppel. The corporation was 
not negligent so as to be estopped from denying liability as against 
an innocent purchaser for value. 


Action by Gust Pavilis, an individual doing business under the firm 
name and style of Rainbow Inn, against Farmers Union Livestock Com- 
mission, to recover on check. From a judgment for plaintiff, defendants 
appeal. 

Reversed. 

Bailey, Voorhees, Woods & Bottum and H. L. Fuller, of Sioux Falls, 
all for appellant. 

Claude A. Hamilton, of Sioux Falls, for respondent. 


ROBERTS, J.—This is an action brought to recover upon an instru- 
ment alleged to be a check transferred to plaintiff for value by one 
C. Hoard who was named as payee therein. Defendant interposed an 
answer alleging, first, that plaintiff was not a holder of the check in 
due course, and second, that the instrument having been signed in 


NOTE —VFor similar decisions see Banking Law Journal Digest (Fifth 
Edition) §385. 
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blank by the defendant and having been stole from its possession prior 
to delivery had no legal inception or existence as a check. The court 
made findings in favor of the plaintiff and from the judgment entered 
thereon defendant has appealed. 

The case was submitted upon an agreed statement of facts. The 
facts material to a decision are as follows: 


‘‘Tt was the practice of defendant’s office manager, who was au- 
thorized to sign checks, to sign a block of instruments, printed to be 
used as checks ... at the beginning of the business day and deliver 
the same to the bookkeeper whose regular duty it was to complete the 
instruments as checks and deliver the same to customers during the 
business day and it was likewise the practice of such office manager 
to procure the return of such signed instruments not delivered at the 
close of the business day for the purpose of safekeeping and for the 
purpose of checking or auditing the same, which instruments were there- 
after placed in a safe in defendant’s office; that the office of said office 
manager adjoined the front office in which the bookkeepers worked and 
it was the practice of the office manager to personally supervise the work 
of the bookkeepers during the business day and during the business day 
such bookkeepers worked at open desks in the presence of customers at 
the counter and in the presence of each other and in the presence of 
yardmen employed by defendant, who used the office occupied by book- 
keepers as their headquarters. 

“‘That upon February 24, 1939, and for some time prior thereto one 
C. Hoard was employed by defendant as bookkeeper and clerk whose 
duties were particularly to prepare an account of sales from the scale 
tickets presented by defendant’s customers, and that it was the duty 
of another bookkeeper in defendant’s employ, . . . to prepare or com- 
plete instruments printed to be used as checks upon such shippers’ pro- 
ceeds account for amounts indicated by such scale ticket and account 
of sales which instruments had, previous to being so completed, been 
signed by defendant’s manager or office manager, who were the only 
employees of defendant expressly authorized by it to sign checks; that 
said Hoard was expressly authorized by defendant in the absence of 
such other bookkeeper to complete and deliver checks . . . only during 
business hours and only to defendant’s customers and only for amounts 
due them as shown by such account of sales, but said Hoard was not 
expressly authorized by defendant to prepare, complete or deliver checks 
on such account, except during business hours, or for any amount other 
than as indicated by such scale tickets and account of sales or to any- 
one other than customers for whom livestock had been sold by defend- 
ant and said Hoard was not expressly authorized to sign or endorse 
checks in the name of or on behalf of defendant. 

‘‘That the said Hoard was not entrusted with a key to the defend- 
ant’s office although he did have access to a key kept in a desk in the 
office for the purpose of unlocking the padlock on the inside of the gate 
across the counter between defendant’s office and the hall, it being his 
duty to enter the office after it had been opened by one of the defend- 
ant’s employees entrusted with a key to such office, and if the gate had 
not been previously opened to unlock the same at the opening of the 
business day with the key placed in such desk. 
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‘‘That on or about the 24th day of February, 1939, after the close 
of defendant’s office said Hoard gained access thereto by unlocking the 
gate across the counter, presumably with the key to the lock which he 
had removed from the desk in the office before leaving the office, and 
climbed over the counter into defendant’s office and thereafter opened 
the safe in defendant’s office by using the combination, which he knew, 
and without defendant’s knowledge and consent took therefrom certain 
instruments printed for use as checks upon such shippers’ proceeds 
account, blank as to amount, date and payee, which had been signed 
by defendant’s office manager authorized to sign checks, in one of which 
instruments said Hoard thereafter without defendant’s knowledge or 
express consent inserted the date, amount and payee in the manner 
which appears more fully from such instrument... . 

‘‘That said Hoard thereafter on said 24th day of February, 1939, 
placed his name upon the back of said instrument and delivered the 
same to plaintiff for a consideration of the value of One Hundred Two 
and 85/100 Dollars ($102.85).’’ 


The check is in all respects regular except that the name of the 
payee is written after the word ‘‘pay’’ and in the space intended for 
statement of the amount in writing. It is contended that the instru- 
ment is not payable to order and is therefore non-negotiable, but a de- 
termination of this question is not necessary to a decision in this case. 
The instrument came into possession of plaintiff as an innocent pur- 
chaser for value. It is contended, however, that the check was an in- 
complete instrument when stolen and cannot be enforced by plaintiff 
whether a holder in due course or not. The Negotiable Instruments Law 
expressly provides that ‘‘every contract on a negotiable instrument is 
incomplete and revocable until delivery of the instrument for the pur- 
pose of giving effect thereto.’’ SDC 46.0121. This is merely a legis- 
lative enactment of the common law rule. Dimock State Bank v. 
Boehnen, 46 S. D. 50, 190 N. W. 485; McCormick Harvesting Machine 
Co. v. Faulkner, 7 S. D. 363, 64 N. W. 163, 58 Am. St. Rep. 839. This 
language that a contract becomes effectual only by delivery is modified 
by subsequent language in the section at least to the extent that if any 
such instrument, after completion, is negotiated to a holder in due 
course, it is valid and effectual for all purposes in his hands. Both 
under the statute and the common law the fact that a completed in- 
strument is stolen from its drawer prior to its delivery does not con- 
stitute a defense against a holder in due course. Daniel on Negotiable 
Instruments, 7th Ed., §§ 983 and 984; Angus v. Downs, 85 Wash. 75, 
147 P. 630, L. R. A. 1915E, 351; Farmers’ State Bank v. Koffler, 60 
N. D. 11, 232 N. W. 307, 70 A. L. R. 1223; Gruntal v. National Surety 
Co. et al., 254 N. Y. 468, 173 N. E. 682, 73 A. L. R. 1337. The provi- 
sions of SDC 46.0121 are confined to completed instruments. SDC 
46.0120 referring to incomplete instruments is worded as follows: 


‘*Where an incomplete instrument has not been delivered it will not, 
if completed and negotiated, without authority, be a valid contract in 
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the hands of any holder, as against any person whose signature was 
placed thereon before delivery.’’ 









We think it clear that the eheck in controversy was an incomplete 
instrument when stolen and cannot be enforced in the absence of con- 
duct on the part of the drawer creating an estoppel. Linick v. A. J. 
Nutting & Co., 140 App. Div. 265, 125 N. Y. S. 98; Hockett v. Pacific 
States Auxiliary Corporation, Cal. App., 15 P. 2d 547; Massachusetts 
National Bank v. Snow, 187 Mass. 159, 72 N. E. 959. 


It is urged by counsel that defendant is chargeable with negligence 
and is estopped to deny liability. In support of his contention he 
cites Northern Pacific Ry. Co. v. Spokane Valley Growers’ Union, 132 
Wash. 607, 232 P. 691, 43 A. L. R. 194; Johnson v. Weed & Gumaer 
Mfg. Co., 103 Wis. 291, 79 N. W. 236; Geddes v. Blackmore, 132 Ind. 
551, 32 N. E. 567; Leseure v. Weaver, 89 Ill. App. 628; Boston Steel & 
Iron Co. v. Steuer, 183 Mass. 140, 66 N. E. 646, 97 Am. St. Rep. 426. 
The cases cited are those in which the party sought to be charged upon 
a negotiable instrument has entrusted an instrument signed in blank 
to an agent or some other person who has wrongfully completed and 
negotiated the instrument; an agency or trust was created by means 
of which the fraud was committed and the fact that there was no au- 
thority for completing the instrument or that the paper was otherwise 
wrongfully dealt with was no defense. 

Plaintiff also cites the case of Phillips v. A. W. Joy Co., 114 Me. 
403, 96 A. 727, 728, L. R, A. 1916E, 690. The question of the liability 
of the signer of a blank check which was stolen, completed and nego- 
tiated to the plaintiff was presented. The court held that the signer 
of the check was liable, and referring to the negligence of the defend- 
ant said: ‘‘It is conceded that this check was signed in blank. Was 
there such negligence on the part of the defendant company or its 
agents as will permit this plaintiff to recover? The case seems to show 
quite clearly that the check book was left about the office in such a way 
that this check was, in fact, undoubtedly stolen, and, as we have al- 
ready seen, according to the plaintiff’s undisputed testimony, the book- 
keeper admitted that ‘it would be easy for anybody to come in and 
abstract one of the checks.’ Under all the circumstances it seems to us, 
in view of the character of the paper stolen, its condition as to signa- 
ture when stolen, the negligence in leaving the signed checks in such 
environment that theft was easy, and the apparent care of the plaintiff 
before cashing the check, that we should apply the rule of estoppel noted 
in Salley v. Terrill, supra [95 Me. 553, 50 A. 896, 55 L. R. A. 730, 85 
Am. St. Rep. 433], as well as the rule that, when one of two innocent 
persons must suffer by the act of a third, he who has enabled such per- 
son to occasion the loss must sustain it.’’ 

This case differs in its facts from the case at bar. Checks signed in 
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blank by the defendant in that case and left unguarded in his office to 
which strangers had access rendered him liable by reason of negligence, 

In Baxendale v. Bennett, L. R. 3 Q. B. Div. 525, 33 Am. Rep. 187, 
4 Eng. Rul. Cas. 637, the defendant at the request of one Holmes signed 
a blank acceptance. Defendant after the paper had been returned 
to him by Holmes placed it in an unlocked desk in his chambers. The 
bill was stolen from the desk, completed and negotiated. It was con- 
tended that defendant had so negligently dealt with the acceptance 
as to have facilitated the theft. The court held that plaintiff, a bona 
fide holder, was not entitled to judgment. 

In Linick v. A. J. Nutting & Co., supra, a blank check signed by 
the plaintiff was stolen by persons who filled in the amount and a ficti- 
tious name as payee and presented it to the drawee bank to be certified. 
They endorsed the name of the payee and transferred the check to the 
defendant for value who collected the amount of the check from the 
bank. The drawer having taken up the check from the bank instituted 
action for money had and received. Defendant sought to defend on 
the ground that plaintiff was estopped by reason of negligence to deny 
liability on the check. But the court held that the check was an in- 
complete instrument and that negligent custody of the check was not 
borne out by the facts. 

In a recent case, City National Bank of Galveston v. American Ex- 
press Co., Tex. Com. App., 16 S. W. 2d 278, 280, the court in answer 
to the contention that the defendant company should not be heard to 
deny the validity of travelers checks stolen from a selling agent, com- 
pleted and negotiated to innocent purchasers for value, there being no 
negligence on the part of the selling agency, said: ‘‘General knowledge 
that banks are robbed sometimes does not charge any man with lack 
of prudence in committing incomplete instruments, though duly signed 
by him as maker, to the custody of a particular bank. Nor is it thought 
that the express company by placing the incomplete instruments with 
the bank, assumed the risk of liability arising against the company on 
account of the incomplete instruments being taken by robbery and 
subsequently completed and negotiated by the robbers.’’ 

See, also, Daniel on Negotiable Instruments, 6th Ed., §§ 986 and 
987; Negligence in the Law of Bills and Notes, 24 Col. L. Rev. 685; 
13 Minn. L. Rev. 146; Annotations, L. R. A. 1915E, 351 and 110 A. L. R. 
976. 

While there can be no question that the provisions of the Negotiable 
Instruments Law do not prevent an inquiry into the question of the 
negligent custody of an incomplete instrument, and that, if as a result 
of negligence such instrument comes into the hands of a holder in due 
course, the latter may recover, yet we cannot say under the facts and 
circumstances of the instant case that defendant was negligent. The 
loss did not result from completion and negotiation of the check by one 
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entrusted with its possession, and we are not concerned with a breach 
of duty as between a depositor and drawee. It does not appear that 
defendant company had reason to mistrust its employee and to antici- 
pate the wrongful taking by him of a check signed in blank, the subse- 
quent completion and negotiation. The drawer owes the duty to use 
due care in the execution of checks, but it does not follow as a legal 
conclusion that signers of checks in blank assume the risk of liability 
in all cases where such instruments are wrongfully taken, completed 
and negotiated. To hold that a person is negligent in having in his 
possession a check signed in blank would require something more than 
the exercise of ordinary care. 


DEFENSE OF FRAUD TO ACTION ON PROMIS- 
SORY NOTE 


Citizens National Bank of Glasgow v. Damron, Court of Appeals of 
Kentucky, 149 S. W. Rep. (2d) 762 


Defendant executed to plaintiff bank his promissory note in or- 
der that an infant might secure funds. In an action on the note 
brought by the bank against defendant it appeared from the testi- 
mony of the case that the bank cashier told the maker of the note 
that, if he would execute the note so that the infant could get the 
money, the maker would not lose anything by executing it. It was 
held that this was not sufficient to show that fraud was exercised 
on the maker to procure his signature to the note, since the state- 
ment was only a promise to be performed in the future and not a 
false representation of a present or past fact. Fraud, in order to 
constitute a defense to an action on a note or other writing, must 
relate to an existing or past fact, which is both material and false 
and made with the knowledge of its falsity, and with the intent that 
the one sought to be charged should act upon it to his detriment, 
and cannot be predicated upon statements which are promissory in 
their nature when made and which relate to future actions. 

It was also held that the maker’s borrowing of the funds to ac- 
commodate the infant beneficiary of the proceeds was sufficient con- 
sideration to sustain the promise to pay the note. 


Action on a note by the Citizens National Bank of Glasgow against 
. W. Damron. From a judgment for the defendant, plaintiff appeals. 
Reversed with directions. 

W. P. Sandidge, Jr., of Owensboro, for appellant. 

E. B. Anderson, of Owensboro, for defendant in the lower court. 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §598. 
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THOMAS, J.—On July 20, 1931, the appellee and defendant below, 
W. W. Damron, signed, executed and delivered to the appellant and 
plaintiff below, Citizens National Bank of Glasgow, Kentucky, his 
promissory note agreeing and promising to pay it six months thereafter 
the sum of $250. At that time, and continuously since then, Damron, 
the maker of the note, resided in Owensboro, Kentucky, and was en- 
gaged in the business of developing oil producing territory by taking 
leases and boring wells thereon. At the time of the execution of the 
note, and for some months prior thereto, he was temporarily located 
at Glasgow, Kentucky, where he was engaged in the development of an 
oil lease in Barren County not far from that city. In the meantime 
he had formed the acquaintance of a number of people in that city, 
among whom was the cashier of plaintiff bank and a relative of his 
by the name of Kinnaird Rowe, the latter being an infant in law be- 
tween the ages of 19 and 20 years. The note was not paid, and this 
action was filed in the Daviess circuit court against defendant to re- 
cover judgment against him for its amount, interest and costs. The 
answer was a denial of the averments of the petition in so far as it 
alleged defendant’s indebtedness to the bank to the amount of the note, 
but the answer did not deny its execution by defendant. A second para- 
graph pleaded no consideration therefor, whilst the third one said: 
‘‘Defendant further states that his signature to the note sued on was 
obtained from him by fraud, covin and misrepresentation of the plain- 
tiff, effected in this way: On the 20th of July, 1931, the cashier of the 
plaintiff Bank approached this defendant, and represented to him that 
said Bank desired to loan $250.00 to one of its customers, but at the 
same time it desired to conceal the identity of that customer from the 
directors of plaintiff Bank, and agreed that plaintiff Bank would loan 
to said customer said sum of $250.00 if at the time it did so defendant 
would sign, execute and deliver to it a note for that sum, due in six 
months and payable to it. Defendant further states that at the same 
time, and then and there, the cashier of plaintiff Bank falsely and fraudu- 
lenly represented to this defendant that the plaintiff would never there- 
after at any time demand of him payment of said note, or any part 
thereon ; or attempt to collect off this defendant any part of said note, or 
any part of the interest, thereon; but on the contrary would collect said 
note and all of it, and all the interest accruing thereon off its said cus- 
tomer, to whom it loaned said sum of $250.00. Defendant states that 
pursuant to this agreement, and not otherwise, he signed, executed and 
delivered the note in suit for the accommodation of the plaintiff, and 
not otherwise. ’’ 


Plaintiff demurred to the answer as a whole and to each paragraph 
thereof, but the court overruled it as to all of the paragraphs, and 
plaintiff then filed a reply denying the defensive affirmative allegations. 
A trial was had before a jury resulting in a verdict for defendant 
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upon which the court pronounced judgment dismissing plaintiff’s peti- 
tion. Its motion for a new trial was overruled, followed by its filing a 
transcript of the record in this court with a motion for an appeal, which 
motion is now sustained and the appeal is granted. For reasons here- 
inafter stated it is quite clear that the court committed error in over- 
ruling the demurrer to the answer, except the paragraph relying upon 
no consideration, and the testimony adduced at the trial disproves that 
defense, thus producing a situation where the court should have sus- 
tained plaintiff’s motion for a verdict in its favor instead of submitting 
the case to the jury. 

The burden of proof was properly on defendant to establish his 
defense and he testified that he knew, and was somewhat obligated to, 
the infant relative of the cashier of plaintiff, and that he was also ac- 
quainted with that officer whose infant relative desired to borrow an 
amount of money between $200 and $300 and that he had applied to 
defendant for a loan of that amount, but which was refused. Defend- 
ant then testified that it was later arranged between himself, the cashier 
of plaintiff and the latter’s infant relative who was to get the benefit 
of the loan, that defendant execute his note to plaintiff for $250 and 
the proceeds thereof be delivered to the infant actual borrower, who had 
assisted defendant in procuring oil leases in that community and whom 
he agreed to assist in procuring the amount of money requested. He 
then testified that plaintiff’s cashier said to him: ‘‘I can’t let him 
(cashier’s infant relative) have this money on account of what I have 
told you here, but if you will sign a note for him and let him have it 
for a little while, he gets money from his mother and he is a little short 
now.”’ 


Following that statement the question was raised as to whether the 
¢ashier with whom defendant had that conversation was then living 
or dead, and plaintiff’s objections to defendant’s testimony because in- 
competent under section 606 of our Civil Code of Practice (transaction 
with a person who was dead at the time it was given) was deferred 
until the fact of the cashier’s death was determined, which was later 
found to be true. The court then excluded from the jury the testimony 
of defendant, followed by his introducing one Walter Sargent, an asso- 
ciate of his at the time in the oil development in Barren county, and 
who was rooming with him temporarily at a hotel in Glasgow. Sargent 
testified that at a meeting in his and defendant’s room (presumptively 
the day before the execution of the note) there was present defendant, 
the witness, defendant’s cashier and the latter’s infant relative for 
whose benefit the meeting was held. Witness there testified : 


‘He (cashier) told him (defendant) if he would sign the note for 
the boy so that he could get that money that he would not have to 
worry about it, that he would see it was taken care of. 
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«<Q. He as cashier would see that it was taken care of? <A. I don’t 
know whether it meant for him as cashier or not, but he said it would 
be taken care of and he would not have to worry about it.’’ 


After that witness testified, defendant was again introduced and he 
corroborated substantially the testimony of Sargent and said: ‘‘I did 
not receive anything in the world. I was just doing the boy a favor.’’ 
He further testified that the cashier told him that: ‘‘The boy got money 
from his mother at intervals and he was a little behind and he would 
take the money out (of the bank) and his uncle would not know any- 
thing about it and his name would not appear in the bank.’’ It will 
thus be seen that it was not even shown by either competent or incom- 
petent testimony that there was any agreement between the cashier of 
the bank and defendant that the latter would never be called upon to 
pay the note, but only that he would not lose anything by executing it, 
since the boy would take care of it with money obtained from his mother. 
It would require a stretching of the law beyond any limits we have 
heretofore contacted to construe such a statement as a fraud exercised 
on defendant to procure his signature to the note. To begin with, it 
concerned an act to be performed in the future, and if the casheir’s 
statement had been broad enough to include a promise that defendant 
would never be required to pay the note he signed, it would then not 
be such a fraud as to vitiate the transaction because of its being only 
a promise to be performed in the future, and not a false representation 
of a present or past fact. 

In its treatment of the subject of ‘‘Fraud and Deceit’’ the writer 
of the text in 23 Am. Jur., page 799, section 38 says: ‘‘It is a general 
rule that fraud cannot be predicated upon statements which are promis- 
sory in their nature when made and which relate to future actions or 
conduct, upon the mere failure to perfom a promise—nonperformance 
of a contractual obligation—or upon failure to fulfill an agreement to 
do something at a future time or to make good subsequent conditions 
which have been assured. Such nonperformance alone has frequently 
been held not even to constitute evidence of fraud.’’ More than two 
pages of notes—in which are listed many cases from this court—are 
cited in support of that text, one of which is Turner Elkhorn Coal 
Company v. Smith, 239 Ky. 428, 39 S. W. 2d 649. Another later do- 
mestic one approving the same rule is Dolle v. Melrose Properties In- 
corporated, 252 Ky. 482, 67 S. W. 2d 706. See also the text in 10 
C. J. §., Bills and Notes, page 1094, § 498. The cases so dealing with 
the question—as well as the text authorities—base the rule on the 
proposition that fraud, in order to constitute a defense to an action on 
a note or other writing, ‘‘must relate to an existing or past fact,’’ which 
is both material and false and made with the knowledge of its falsity, 
and with the intent that the one sought to be charged should act upon 
it to his detriment. Therefore, defendant failed to prove any fraud 
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practiced on him by plaintiff’s cashier as an inducement for him to 
execute the note sued on. 

Neither would it have been a valid defense if defendant had proven 
a positive promise on the part of the cashier that he should not be held 
bound on the note, since it is incompetent to defeat a positive unquali- 
fied writing or written promise, by proving a contemporaneous agree- 
ment in direct contradiction of the terms of the writing. That proposi- 
tion is settled in this jurisdiction by our opinions in a number of cases, 
among which are Farmers’ Bank of Wickliffe v. Wickliffe, 131 Ky. 787, 
116 S. W. 249; Brown v. Turpin, 229 Ky. 383, 17 8. W. 2d 253; and 
Carter v. Vine Grove State Bank, 236 Ky. 191, 32 S. W. 2d 973. 

There is, therefore, left in the case only the question of considera- 
tion. It is primary law that a consideration for a contract may be a 
benefit to the promissor, or a detriment to the promisee. Van Winkle v. 
King, 145 Ky. 691, 141 S. W. 46, and many other cases listed under 
Key 50 and 51 in volume 5 of West’s Kentucky Digest under the subject 
of ‘‘Contracts.’? Damron testified that ‘‘I was just doing the boy a 
favor,’’ which was, of course, to accommodate him by enabling him to 
procure the amount of money he wished to borrow. He was not ac- 
commodating the bank from which the money was being borrowed, and 
the detriment sustained by it the (promisee in the note) was the part- 
ing by it with the proceeds of the note and delivering the amount to 
the one whom defendants sought to favor. The transaction was, in legal 
effect, the same as if the one who was so favored (the infant beneficiary 
of the proceeds) had himself signed the note as principal and defend- 
and had signed it as surety. But, under the declared law, it is not essen- 
tial that the transaction should be so completed in order to render de- 
fendant liable, since if he borrowed the money from defendant on his own 
note—signed only by himself—to accommodate the beneficiary of the 
proceeds, it was a sufficient consideration to sustain the promise, and 
which principle we recognized and upheld in the cases of Kevil Bank v. 
Page, 277 Ky. 657, 126 S. W. 2d 1082, and First National Bank v. 
Hignite, 241 Ky. 276, 43 S. W. 2d 658. Bearing upon the questions 
discussed are also our opinions in the cases of Stewart v. Gardner, 152 
Ky. 120, 153 S. W. 3, and Boeckley v. Central Savings Bank & Trust 
Company, 205 Ky. 508, 266 S. W. 15. The failure of the proof to sus- 
tain any of the defenses relied on are so completely settled by the au- 
thorities referred to as to require no further discussion, and in which 
conclusion learned counsel representing defendant in the trial below 
apparently concurs. He is known to this court to be a most diligent, 
painstaking and highly equipped member of the profession, but he 
did not see proper to brief the case for his client in this court, although 
he was notified to do so after the appeal was called for submission and 
time given him for that purpose. Such failure strongly indicates his 
conclusion that he was powerless to overcome the declarations of the 
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law applicable to the questions involved, and which we have discussed. 

Wherefore, for the reasons stated, the judgment is reversed, with 
directions to sustain the motion for a new trial and set it aside, to be 
followed by proceedings consistent with this opinion. 


RIGHTS OF PARTIES UPON FAILURE OF BANK 
CONNECTED WITH COLLECTION 
TRANSACTION 


First National Bank of Corsicana v. Wm. Cameron & Co., Inc., Court 
of Civil Appeals of Texas, 149 S. W. Rep. (2d) 132 


A bank received a check from a depositor for collection and 
credited the depositor’s account with the amount thereof ‘‘subject 
to payment in eash or solvent ecredit.’’ The bank then forwarded 
the check to the bank upon which it was drawn for ‘‘collection and 
credit.”’ The drawee bank then charged the proceeds of the check 
to the drawer’s account and credited such amount to the deposit 
account of the forwarding bank. 


It was held that the deposit of the check by the depositor did 
not pass title in the check. The bank of deposit became the de- 
positor’s agent for collection of the check. When the check was 
forwarded to drawee bank, the latter was not a purchaser of the 
check but merely a subagent until forwarding bank received pay- 
ment of the check in solvent credit. However, when the drawee 
bank effected collection of the check by charging the proceeds thereof 
to the existing account of the drawer and by crediting the same 
to the deposit account of the forwarding bank, as it was authorized 
and directed to do, the original relationship between the parties 
changed. The object for which the agency had been created was 
then accomplished. Thereupon the conditional! credit which the 
forwarding bank gave to the depositor at the time when the deposit 
was made became absolute and unconditional, and the drawee bank 
then ceased to be the agent of either of the depositor or of the for- 
warding bank. From that time on the drawee bank was a debtor 
of the forwarding bank, which was in turn a debtor of the depositor. 
Whether, drawee bank, upon learning of the insolvency of the for- 
warding bank, had the right to credit the deposit account of forward- 
ing bank, including the proceeds of the check, as an offset on for- 
warding bank’s indebtedness to drawee bank was immaterial as 
respects liability of drawee bank to the payee who deposited check 
for collection, since the sole right to question propriety of such off- 
set vested in the receiver of the forwarding bank for the benefit of 
creditors. 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §327. 
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Action by William Cameron & Co., Inc., against the First National 
Bank of Corsicana on a check drawn upon defendant bank and made 
payable to plaintiff. From a judgment for plaintiff, defendant appeals. 

Reversed, and judgment rendered in favor of defendant. 

Taylor & McWilliams, of Corsicana, for appellant. 

Sleeper, Boynton & Kendall, of Waco, for appellee. 


HALE, J.—Appellee, Wm. Cameron & Co., Inc., hereinafter re- 
ferred to as ‘‘plaintiff,’’ recovered judgment against the First National 
Bank of Corsicana, herein referred to as ‘‘Corsicana bank,’’ by reason 
of the latter’s alleged liability on a check drawn on said bank as county 
depository by the Pecan District No. 83, a common school district in 
Navarro county. The case was tried to the court without a jury upon 
an agreed statement of facts, supplemented by certain documentary 
evidence and the testimony of the cashier of the Corsicana bank. The 
facts giving rise to the litigation are without dispute and, as found 
by the trial court, are substantially as follows: 

On March 1, 1933, the school district issued its check or voucher, 
drawn on the Corsicana bank, payable to the order of plaintiff, in the 
sum of $980. About 3 o’clock in the afternoon of the same day, plain- 
tiff, who was then and had been for a number of years a regular cus- 
tomer of the First National Bank of Blooming Grove (herein referred 
to as ‘‘Blooming Grove bank’’) caused the check to be duly endorsed 
in blank and deposited in the Blooming Grove bank, at which time 
plaintiff received a deposit slip containing a printed notation to the 
effect that in receiving items for deposit or collection, said bank acts 
only as depositor’s collecting agent and assumes no responsibility be- 
yond the exercise of due care, and that all items so received are credited 
subject to final payment in cash or solvent credits. Upon receiving 
such check the Blooming Grove bank entered a credit in plaintiff’s 
passbook for the amount thereof, which passbook contained the iden- 
tical language as above set forth in the deposit slip. The Blooming 
Grove bank entered on its books at the same time a credit to plaintiff’s 
account for the amount of said check, which credit was never charged 
back against plaintiff on the Blooming Grove bank’s books, and it imme- 
diately endorsed the check to the order of any bank or trust company 
and forwarded same to its correspondent, the Corsicana bank, ‘‘for col- 
lection and eredit.’’ 

The Corsicana bank received the check and letter of transmittal in 
due course of mail on March 2, 1933, which was a banking holiday. 
Effective March 3rd, and through March 15, 1933, neither bank was 
open for business, due to the national and state bank holidays declared 
by the President of the United States and the Governor of Texas, re- 
spectively. On March 16th the Corsicana bank again opened for busi- 
ness as usual, but the Blooming Grove bank, having been placed under 
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the supervision of a national bank conservator, did not reopen for the 
general conduct of its banking business and in November it was placed 
in the hands of a receiver and thereafter liquidated. The Corsicana 
bank, immediately after opening for business on March 16th, debited 
the account of the school district with the amount of the check and 
credited the regular deposit account of the Blooming Grove bank with 
the same amount. The Corsicana bank had no knowledge of the nota- 
tion on the deposit slip or in the passbook issued by the Blooming Grove 
bank to plaintiff, and it had no knowledge or notice of the insolvency 
or restricted operations of the Blooming Grove bank until after March 
16, 1933. The Blooming Grove bank was indebted to the Corsicana 
bank on and prior to March 16th in the approximate sum of $16,000, 
represented by two past-due notes, which were partially secured by col- 
lateral. On July 29th the Corsicana bank, with notice of the insolvent - 
condition of the Blooming Grove bank, debited the deposit account 
of the Blooming Grove bank with the full amount of such deposit ac- 
count, including the amount represented by the check in question, and 
credited the same on the past-due notes held by it. Plaintiff made no 
demand on the Corsicana bank for the proceeds of the check here in- 
volved until some time in the month of February, 1934. By agreement 
between the Corsicana bank and plaintiff, and without prejudice to 
their rights as against each other, plaintiff has collected, for the benefit 


of the person entitled thereto, the sum of $490 paid as a dividend by 
the receiver on behalf of the Blooming Grove bank to its creditors, in 
so far as the $980 deposit is concerned. 


Based upon the foregoing facts, the trial court filed conclusions of 
law substantially as follows: (1) The deposit by plaintiff with the 
Blooming Grove bank was for collection and did not pass title in said 
check to the Blooming Grove bank, but constituted such bank plaintift’s 
agent for the collection of said check; (2) the Corsicana bank was not 
an innocent purchaser for value of said check, or the proceeds thereof, 
but was a sub-agent of plaintiff in collecting said check, and the col- 
lection thereof was not completed at a time when the collection of the 
check and the credit thereof to the deposit account maintained by the 
Blooming Grove bank could change the relationship between plaintiff 
and the Corsicana bank from principal and sub-agent to a relationship 
of debtor and creditor as between the two banks; (3) the credit of the 
proceeds from said check on the indebtedness due to the Corsicana bank 
by the Blooming Grove bank was not entered as an exercise of a debtor’s 
privilege to offset until the Corsicana bank had knowledge of the in- 
solvency or restricted operations of the Blooming Grove bank; (4) plain- 
tiff was entitled to recover of the Corsicana bank the sum of $490, being 
the amount of said check less the dividend collected from the receiver 
of the Blooming Grove bank, together with interest on said sum from 
the time plaintiff made demand on the Corsicana bank for the pro- 
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ceeds of said check. The court entered judgment accordingly, from 
which the Corsicana bank has perfected this appeal, and by appropriate 
assignments it challenges the correctness of the legal conclusions above 
set forth and insists that plaintiff should have been denied any recovery 
against it. 

We do not think the legal relationship which existed between the 
parties at the inception of the transactions here under consideration 
is of controlling importance. There has been a marked diversity of 
opinion on the issues thus presented. Heid Bros. v. Commercial Nat. 
Bank, Tex. Com. App., 240 8S. W. 908, 24 A. L. R. 904; Commercial 
Nat. Bank v. Heid Bros., Tex. Civ. App., 257 S. W. 913; Mayfield 
Co. v. First Nat. Bank of Terrell, Tex. Civ. App., 287 S. W. 510; 
O’Hara v. Texas Nat. Bank, Tex. Civ. App., 299 S. W. 649; Suter v. 
City Nat. Bank, Tex. Civ. App., 12 S. W. 2d 1037. In our opinion, a 
correct disposition of the case turns upon the question as to whether, 
in the course of the dealings between the parties, there was a change in 
their legal status, and if so, as to the effect thereof. 


In deference to the conclusions of the trial court, we may assume 
that the deposit by plaintiff with the Blooming Grove bank was in- 
tended for collection by the latter in cash or solvent credits, and that 
the credit originally given to plaintiff by the Blooming Grove bank 
was conditioned upon the latter’s collection of said check in the manner 
indicated. Therefore, such deposit did not pass title in said check to 


the Blooming Grove bank at the time when the deposit was made, and 
the Blooming Grove bank was plaintiff’s agent for the collection’ of 
the check and the Corsicana bank was not a purchaser of the same but 
was merely a sub-agent in the transaction until the Blooming Grove 
bank admittedly received final payment of the check from the Corsi- 
cana bank in solvent credits. 


However, when the Corsicana bank effected collection of the check 
on March 16th by charging the proceeds thereof to the existing account 
of the School District and by crediting the same to the deposit account 
of the Blooming Grove bank, as it was authorized and directed to do, 
the original relationship between the parties changed. The object for 
which the agency had been created was then accomplished. Thereupon 
the conditional credit which the Blooming Grove bank gave to the plain- 
tiff at the time when the deposit was made became absolute and uncon- 
ditional, and the Corsicana bank then ceased to be the agent either of 
plaintiff or of the Blooming Grove bank, but from that time on the 
Corsicana bank was a debtor of the Blooming Grove bank, which was in 
turn a debtor of plaintiff. See United States Nat. Bank of Galveston 
v. Azar, Tex. Civ. App., 102 S. W. 2d 242, error refused, and cases 
there cited. We believe the holding referred to is decisive of the ques- 
tions involved in this appeal. No reason. is advanced as to why the 
Blooming Grove bank and its conservator, and later its receiver, could 
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not have demanded and received from the Corsicana bank at any time 
prior to July 29th the proceeds from the check which was credited un- 
conditionally to the deposit account of the Blooming Grove bank on 
March 16th. The Corsicana bank was in no way responsible for the 
fact that plaintiff could not legally demand and receive from the Bloom- 
ing Grove bank all the money which it rightfully owed to plaintiff. 


As we view the case, it is wholly immaterial whether the Corsicana 
bank had the right on July 29th to credit the proceeds from said check 
as an offset on the indebtedness due it by the Blooming Grove bank. 
If such offset was improper (which we do not attempt to decide) the 
sole right to question the impropriety, if any, of the same would vest in 
the receiver of the Blooming Grove bank for the benefit of its creditors. 
It appears that the receiver of the Blooming Grove bank has admitted 
its liability as an unconditional debtor, in so far as the deposit in ques- 
tion is concerned, by paying a fifty per cent dividend thereon. Such 
liability, if any, would necessarily be contingent upon the unconditional 
liability of the Corsicana bank to it. United States Nat. Bank of Gal- 
veston v. Azar, supra. And so, if the Corsicana bank’s knowledge of 
the insolvency of the Blooming Grove bank operated to deprive it of a 
debtor’s privilege of offset on July 29th, then the Corsicana bank might 
be liable to the receiver of the Blooming Grove bank for the entire 
amount of the proceeds from the check, but in no event would it be 
liable directly to plaintiff for any part of the same. 

The facts having been fully developed, it becomes our duty to ren- 
der such judgment as the trial court should have rendered, and it fol- 
lows from what we have said that the judgment of the trial court is 
reversed and judgment is here rendered in favor of appellant. 


RIGHTS OF PARTIES IN COLLECTION 
TRANSACTION 


First Trust & Savings Bank of Oneida, Tenn., v. Kent, United States 
Circuit Court of Appeals, Sixth Circuit, 119 Fed. Rep. (2d) 151 


Under the law of Tennessee, when a draft or other commercial 
paper is deposited in a bank, indorsed for collection or where there 
is an understanding, express or implied, that such is the purpose of 
the parties at the time of the deposit, there is no question that title 
to the paper remains in the depositor, and each successive bank 
handling the item for collection is agent of the owner and liable to 


NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §327. 
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him for discharge of the duties incumbent on collecting agents and 
the several banks in the course of the chain of transmission are 
responsible only for the selection of proper agents and for their own 
diligence and propriety of action in respect to the collection. Drafts 
deposited as such, not as cash, do not give rise to the relationship of 
debtor and creditor and the title to them remains in the depositor, the 
bank merely acting as agent for him for the purpose of collection. 

On the other hand, if there is an understanding, express or im- 
plied, at the time of the deposit that such paper is deposited as cash, 
such as authorizing the depositor to make withdrawals in advance of 
collection, it is clear that title passes to the bank and the relationship 
of debtor and creditor arises. Where a draft is unrestrictedly in- 
dorsed and deposited without any understanding, express or implied, 
as to the way it is to be treated, but is credited by the bank to the 
depositor as cash, the bank acquires prima facie title, which may be 
overthrown by ascertaining the intention of the parties, express or 
implied, as gathered from the circumstances. The intention of the 
parties as the controlling factor may be gathered from the form of 
the indorsement on the draft and the right accorded to the depositor 
to unrestrictedly draw on the funds credited by the deposit of the 
draft in advance of collection and also the general course of dealing 
between the bank and the depositor. 

In this case the X bank had a checking account with the Y bank. 
A draft which was deposited with the X bank was indorsed uncondi- 
tionally by the X bank to the Y bank. The checking account of 
X bank with Y bank was credited with the amount of the draft on 
the date of receipt of the draft. It appeared that under the admitted 
facts, the X bank, under the ordinary course of dealing between it 
and the Y bank, had the right immediately to draw against the entire 
deposit. 

It was held that a debtor and creditor relationship arose and the 
Y bank was not a mere agent for the X bank in collecting the draft. 
Since the Y bank became the owner of the draft in question, it col- 
lected the draft through the Z bank, not as agent of the X bank, 
but for its own account. Hence, when Y bank went into liquidation 
after the collection of the draft, the X bank could not recover the 
proceeds of the draft as a preferred creditor. Moreover, a letter 
from the Y bank to the X bank and a letter from the Z bank to 
which the Y bank forwarded the draft for collection, indicating that 
both banks were collecting agents, could not overcome, but were 
governed by, the contrary intention of the parties as shown by their 
actions. 


Action by the First Trust & Savings Bank of Oneida, Tennessee, 
against Paul J. Kent, receiver of the Chattanooga National Bank, to 
recover part of the proceeds of a draft or bill of exchange. From a 
judgment for defendant, plaintiff appeals. 

Affirmed. 

S. F. Fowler, of Knoxville, Tenn. (J. A. Fowler, S. F. Fowler, H. G. 
Fowler and Wm. C. Wilson, all of Knoxville, Tenn., on the brief), for 
appellant. 
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Eugene J. Bryan, Jr., and Estes Kefauver, both of Chattanooga, 
Tenn. (Lynch, Whitaker, Hall & Allison, Bryan & Bryan, and Sizer, 
Chambliss & Kefauver, all of Chattanooga, Tenn., on the brief), for 
appellee. 


HAMILTON, C. J.—This is an appeal from a judgment dismissing 
the petition of appellant, First Trust & Savings Bank of Oneida, Ten- 
nessee, against appellee, Paul J. Kent, receiver of the Chattanooga 
National Bank, wherein appellant seeks to recover from appellee part 
of the proceeds of a draft or bill of exchange. 

In February, 1933, the exact date not shown in the record, the Cin- 
cinnati, New Orleans, Texas & Pacific Railway Company, in payment 
of taxes, drew a draft for $50,687.01 upon its treasurer in favor of Scott 
County, Tennessee. According to the terms of the instrument, it would 
become a sight draft and be paid upon presentation if presented for 
payment prior to March 1, 1933. It was received by the Trustee of Scott 
County, Tennessee, on Friday, February 24, 1933, and unqualifiedly 
indorsed by him and delivered to the appellant on February 25, 1933, 
and appellant gave the Trustee unrestricted credit in its accounts for 
the face of the draft. On the same day, appellant indorsed the draft 
‘“Pay to the order of the First National Bank of Chattanooga, Ten- 
nessee’’ and forwarded it to that bank for collection and credit, together 
with fifteen other items aggregating $204.16. The First National Bank 
of Chattanooga, prior to the mailing of the draft to it by appellant, had 
discontinued its banking business and was succeeded by the Chattanooga 
National Bank. The First National Bank of Chattanooga indorsed the 
draft ‘‘Pay to the order of any bank or banker,’’ and delivered it to 
its successor. On Sunday, February 26, 1933, the Chattanooga National 
Bank indorsed the draft in the exact language of its predecessor and 
on that date by mail forwarded it for collection together with eighteen 
other items, aggregating $570 to the Central Trust Company, Cincinnati, 
Ohio, a banking corporation. On Monday, February 27, 1933, the 
Chattanooga National Bank by letter notified appellant it had credited 
the items to it. This letter is found in the margin.! 


*Your account has been credited with your sendings as follows: 


Date Description Amount Date Description Amount 
25 RT 2.00 
25 RM 159.48 
25 RM 50,891.17 
This Bank Accepts deposits and collections on the following conditions only: 
(1) Items deposited on this bank which are not good at the close of the 
business day may be charged back to the depositor. (2) All items not drawn on 
this bank are taken at depositor’s risk until actual final payment. (3) All items 
may be forwarded for collection or payment direct to the bank upon which they 
are drawn or where payable, or to or through collecting agents, which agents shall 
have the right to send same direct to the drawee bank or where payable. (4) 
This bank or collecting agents may receive either cash or drafts of the payee 
bank or other bank and will not be liable for failure to collect drafts so received 
nor for losses thereon. And should either the item itself be lost or no returns 





THE BANKING LAW JOURNAL 729 


Appellant and the First National Bank of Chattanooga, and its 
successor maintained reciprocal checking accounts and collected items 
for each other. 

Appellant had on deposit with the Chattanooga National Bank 
approximately $8,000 at the time said bank received the present draft, 
which it maintained during the period here in question. On March 2, 
1933, appellant drew its check for $5,000 on the Chattanooga National 
Bank, which it refused to pay, notifying appellant it was observing 
‘‘bank holidays’’ in accordance with the proclamation of the Governor 
of Tennessee. 

On Monday, February 27, 1933, the Central Trust Company received 
the Railway Company’s draft and immediately presented it to its treas- 
urer for payment which he honored, and the collection was credited to 
the Chattanooga National Bank. Before the collection of the draft the 
Central Trust Company advised the forwarding bank of its receipt. 
This letter is found in the margin.” 

This communication was received by the Chattanooga National Bank 
on February 28, 1933. This bank, and its predecessor, for a number of 


*Feb. 27, 1933 
The Central Trust Company 

; Cincinnati, Ohio 
Chattanooga National Bank, 

Chattanooga, Tennessee. 

In receiving checks, drafts, notes and all other items for deposit or collection, 
this bank acts only as depositor’s collecting agent and assumes no responsibility 
beyond the exercise of due care. All items are credited subject to final payment 
in cash or solvent credits. This bank will not be liable for the default, failure 
or negligence of any of its direct or indirect collecting agents or correspondents 
nor for losses in transit and each such collecting agent or correspondent shall not 
be liable except for its own negligence. Right is reserved and this bank or any 
of its correspondents may send items, directly or indirectly, at its discretion, to 
any bank, including the drawee or payor bank, and accept draft or credit of 
drawee or payor bank as conditional payment in lieu of cash; and this Bank or 
any of its correspondents may charge back any item at any time before final pay- 
ment, whether returned or not, also any item drawn on this bank not good at 
close of business on day deposited. City checks will be held at depositor’s risk 
until next day’s settlement between banks. In making deposits, the depositor 
assents to the foregoing conditions. 


We Credit Your Account 
Description , Amount 
25 340.07 
664.05 
1,020.51 
51,257.01 
We Charge Your Account. 


be received within a reasonable time or the draft paying same be dishonored, the 
amount of said items may be charged back to the customer without liability upon 
the part of the bank—whether the item itself can be returned or not. (5) Each 
collecting agent is the agent of the depositor, and neither this bank nor any 
collecting agent shall be responsible for the defaults, neglects or omissions of any 
other bank or sub-agent, including the payee of such check or other items. (6) 
Delivery to the bank of items for collection or credit shall constitute acceptance 
of the above conditions by the depositor, in the absence of written notice to the 
contrary at the time. 
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years had maintained reciprocal checking accounts with the Central 
Trust Company of Cincinnati and collected items for each other. No 
notice was given by the Chattanooga National Bank to appellant of the 
collection of the draft. 

On February 27, 1933, the Chattanooga National Bank drew. a check 
for $40,027 upon the Central Trust Company, payable to the Federal 
Reserve Bank, which required part payment out of the proceeds of the 
draft in question. On presentation of the check by the Federal Reserve 
Bank, the Central Trust Company refused payment because the Cincin- 
nati Clearing House had restricted withdrawals of its members to five 
per cent of their balances. The Governor of Tennessee had proclaimed 
a bank holiday at the commencement of business March 1, 1933, extend- 
ing through March 6, 1933, which was subsequently further extended 
until superseded by the proclamation of the President of the United 
States declaring a moratorium on the banking business throughout the 
country. 

At the close of business February 25, 1933, the Chattanooga National 
Bank had on deposit with the Central Trust Company, Cincinnati, 
$12,423.32, which was increased to $71,552.83 at the close of business 
February 28, 1933. The Chattanooga National Bank did not reopen for 
business but went into liquidation with appellee as its receiver, and in 
the settlement of the accounts between the banks, appellee received 
from the Central Trust Company of Cincinnati, $68,000, $50,678.01 of 
which was the proceeds of the draft here in question. 

Appellant proved and presented its claim as a general creditor of the 
Chattanooga National Bank and has received its pro rata share of 
liquidating dividends. It seeks in this action to recover as a preferred 
claim against appellee, the balance of the $50,678.01, after crediting 
liquidating dividends, the amount of which is not shown in the record. 

On the foregoing facts, the court found appellant was a general 
creditor of the Chattanooga National Bank and dismissed its petition, 
from which judgment appeal is prosecuted. 

The solution of the issue presented depends on whether or not the 
transaction between appellant and the Chattanooga National Bank 
resulted in a debtor creditor relationship or that of principal and agent. 
There is some conflict among cases on the subject which we are not 
called upon to reconcile. The relief sought is predicated upon the laws 
of Tennessee Erie R. Co. v. Tompkins, 304 U. S. 64, 58 S. Ct. 817, 82 L. 
Ed. 1188, 114 A. L. R. 1487. 

It is our duty to ascertain from all available data what the state 
law is and apply it, even though a different rule may appear superior 
from the viewpoint of the general law. This is true even when the state 
law is in conflict with prior federal decisions. West v. American Tele- 
phone and Telegraph Company, 311 U. 8S. 223, 61 8S. Ct. 179, 85 L. Ed. 
—(decided December 9, 1940). 
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As to whether the present draft was sold to the Chattanooga National 
Bank or was placed there for collection, the proceeds to be put to 
appellant’s account when collected, or was deposited for collection and 
remittance, depends wholly upon the intention of the parties to be 
determined from the facts surrounding the transaction. Appellant’s 
indorsement of the draft to the Chattanooga Bank was unqualified. It 
had on deposit at all times with said bank an ordinary checking account 
and on the date of receipt of the draft, the Chattanooga Bank credited 
this account with $50,891.17 and on March 2, appellant drew its check 
on this account for $5,000 and while it is true it had $8,000 on deposit 
in addition to the credit for the draft, the admitted facts are that 
appellant, under the ordinary course of dealing between it and the 
Chattanooga Bank, had the right immediately to draw against the entire 
deposit. These are clear indicia of the relationship of debtor and 
ereditor. 

The letter of the Chattanooga Bank to appellant of February 27, 
1933, and the letter of the Central Trust Company of the same date to 
the Chattanooga Bank, yield to and are governed by the intention of 
the parties as shown by their actions. Barton, Seed, Feed & Implement 
Co. v. Mercantile National Bank et al., 128 Tenn. 320, 160 S. W. 848; 
City of Douglas v. Federal Reserve Bank of Dallas, 271 U. S. 489, 494, 
46 S. Ct. 554, 70 L. Ed. 1051. In our opinion, the Chattanooga National 
Bank became the owner of the draft in question and therefore collected 
it through the Central Trust Company, not as agent of appellant, but 
for its own account. 

We are not content to rest our decision solely on the foregoing 
conclusion. Appellant must fail on account of another well recognized 
rule of Tennessee law. Appellant was engaged in the banking business 
and well knew the general practice of banks to mingle proceeds of collec- 
tions with other assets in accordance with the usual and convenient 
mode of conducting banking collection business. In the case at bar it is 
clear that appellant, by making the draft collectible through the Chat- 
tanooga National Bank, authorized collection by the method which was 
actually followed. In other words, by the reasonable construction of 
their acts, the parties must be held to have contemplated that the 
relationship of debtor and creditor should arise after collection, even 
though it did not exist before that time. 

Viewed in the light most favorable to appellant, the Chattanooga 
National Bank had such rights in and title to the draft as were necessary 
to enable it to make the collection. The payment to the Central Trust 
Company by the C. N. O. T. & P. Company operated as a payment of 
the draft as against appellant. Ordinarily when a draft has been paid 
to the collecting bank or its forwarding agent, the owner’s right of 
control ends and the relation between the owner and the collecting bank 
ceases to be that of agent and principal and becomes that of debtor and 
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creditor. Upon the collection of the present draft, the Central Trust 
Company was not required to keep the proceeds by itself as appellant’s 
property, but might mingle it with its own money and make itself the 
debtor of the appellant for the amount received. As the Cincinnati bank 
had not undertaken to represent the appellant in any way, and as the 
Chattanooga National Bank had dealt with the item as its property, 
and the Cincinnati bank had accepted it as such, the latter bank cannot 
be regarded as the subagent of appellant. Under the rule prevailing in 
Tennessee, if the bank of deposit, instead of proceeding as agent, credits 
the amount of the paper when unconditionally indorsed directly to the 
account of the depositor, the bank becomes the owner so that the corre- 
sponding bank is not the agent of the depositor but the agent of the 
forwarding bank. This rule is a just one because in accord with the 
general understanding between banks and customers in their dealings. 

In depositing the draft in question, appellant surrendered all control 
over it including the means taken to collect. The Chattanooga National 
Bank undertook to collect for its own profit, followed its own method 
and selected its own agent. It would seem contrary to ordinary bank 
collection practice to hold the collecting bank or the forwarding bank 
as agent of the depositor. 

Here the depositing bank undertook to check on its account with the 
collecting bank, to which account the draft had been credited, and the 
collecting bank undertook to check on its account in the forwarding 
bank to which the draft had been credited. The fact that neither check 
was honored, due to. extraneous circumstances over which the parties 
had no control, does not in any way militate against the evidentiary 
weight of the conduct of the parties in showing that they intended to 
establish the ordinary relationship of creditor and debtor. 


The collecting bank and the forwarding bank were in business when 
the present draft was paid and neither of them at that time had lost the 
right by reason of insolvency to appropriate the proceeds of the draft 
and to substitute for the money their own liability, as for a debt. 

In the case of Dean Tobacco Warehouse Company v. American 
National Bank, 173 Tenn. 365, 366, 117 S. W. 2d 746, 748, 118 A. L. R. 
360, Dean deposited in the East Tennessee National Bank in Knoxville, 
Tennessee, a check drawn to its order by the American Suppliers Com- 
pany on the American National Bank. The check was indorsed ‘‘ Pay 
to the order of the East Tennessee National Bank, Knoxville, Tennessee. 
Dean Tobacco Warehouse Company.’’ The depository bank indorsed 
the check ‘‘Pay to the order of any bank or banker’’ and forwarded it 
to the American National Bank for collection and credit. The respective 
banks maintained reciprocal accounts and the collecting bank on its 
deposit slips which Dean used in depositing the check, contained in sub- 
stance the same conditions as found in the present letter of the Chat- 
tanooga National Bank of February 27, 1933. The American National 
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Bank received the check on the morning of January 18, 1933, and 
charged it to the account of the American Suppliers and credited the 
proceeds to the account of the East Tennessee National Bank. The 
latter bank conducted its business in the usual manner during the day 
of January 18th, but did not thereafter reopen, due to insolvency. 
Dean sued the forwarding bank for the proceeds of the check and it 
urged as a defense that the proceeds belonged to the collecting bank. 
The court in that case said ‘‘where provisional credit has been given 
a depositor, subject to collection, this becomes absolute when the corre- 
spondent receives payment and credits the forwarder’’ and the court 
further said this rule applied even though no notice was received by 
the forwarding bank that the check had been collected and credited to 
its account at the time it ceased to do business. We consider this case 
conclusive. 


CHECK PAYABLE UPON DEATH OF DRAWER 
HELD INVALID 


Graham v. Hoke, Supreme Court of North Carolina, 14 S. E. 
Rep. (2d) 790 


A written agreement in the form of a check payable upon the 
death of the drawer to plaintiff for domestic services rendered can 
not be construed as a valid contract. By its terms such a check has 
validity as long as the drawer lives and upon his death before 
presentation of the check for payment there is a revocation of any 
authority of the bank to make payment. 


Action by Lillian Graham against Margaret Hoke, administratrix 
of the estate of J. G. Phillips, deceased, on a written agreement. From 
a Judgment overruling a demurrer to the complaint, defendant appeals. 

Reversed. 

Hastings, Booe & Abbott, of Winston-Salem, for plaintiff-appellee. 

K. R. Hoyle, of Sanford, for defendant-appellant : 


SCHENCK, J.—The pertinent portions of the complaint are as 
follows : 


‘*3. That on January 26, 1925, the deceased, J. G. Phillips, entered 
into a written agreement with the plaintiff, in which he promised the 
plaintiff $2,000.00, to be paid to her out of his estate at his death, said 
agreement is hereby incorporated by reference in as full and ample a 
manner as if set out word for word in these pleadings, and which con- 
tract will be offered in evidence at the trial of this cause. 

‘*4. That prior to the execution of the agreement referred to above, 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §285. 
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and as consideration for same and for about two years beginning in 
1919, immediately after the death of J. G. Phillips’ second wife, the 
plaintiff worked for J. G. Phillips in his store in Sanford, and also 
helped keep house and care for his three children. That J. G. Phillips 
induced plaintiff, in the Fall of 1921, to go to the Mary Potter Boarding 
School and take a three-month special course in cooking and sewing; 
and in the Spring of 1922 the plaintiff, at the request of J. G. Phillips, 
went to Morristown, Tenn., and kept house for J. G. Phillips and his in- 
valid third wife. From 1922 until death of J. G. Phillips’ third wife, 
in 1924, plaintiff cared for J. G. Phillips’ invalid wife and his home 
in Morristown, and after her death, and upon request of J. G. Phillips, 
came with J. G. Phillips to Winston-Salem and kept J. G. Phillips’ house 
and eared for J. G. Phillips’ children. During all this time plaintiff 
was not receiving any weekly pay, but was treated as a member of J. G. 
Phillips’ family, J. G. Phillips informing her that she would be taken 
care of at his death and giving her the contract referred to in para- 
graph 3 of this complaint as evidence of his promise and intentions.’’ 


The alleged ‘‘written agreement’’ is in words and figures as follows 
(italics indicate handwriting in ink, the balance of instrument being a 
printed form) : 
“Winston-Salem, N. C. 
Jan, 26, 1925 No.———— 
Wachovia Bank and Trust Company 
Pay To The 
Order of Lillian Graham, at my death 
$2000.00 Two Thousand Dollars 
out of my estate payable $500 
at each payment till all has 
been. paid. 
J. G. Phillips.” 


The defendant demurred to the complaint upon the grounds that it 
does not state facts sufficient to constitute a cause of action. 

The ‘‘written agreement’’ alleged in the complaint cannot be con- 
strued ex vi termini as a valid contract to pay a member of the family 
of the deceased for domestic services rendered, since it is in the form of 
a cheque payable upon the death of the drawer. It became functus 
officio at the death of the drawer, as the death of the drawer before 
presentation of the cheque for payment revoked any authority of the 
bank to make payment to the drawee; and the cheque by its terms never 
had any validity as long as the drawer lived. 

It is specifically alleged that the plaintiff was a member of the 
family of the deceased in these words: ‘‘During all this time plaintiff 
was not receiving any weekly pay, but was treated as a member of J. G. 
Phillips’ family.’’ As a member of the family of the deceased she was 
presumed to have rendered the alleged services gratuitously, and in the 
absence of an allegation of a valid special contract that she was to be 
paid therefor there is no cause of action alleged. The plaintiff is not 
aided by the allegation that the deceased informed her ‘‘that she would 
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be taken care of at his death and giving her the contract referred to 

_ as evidence of his promise and intentions.’’ The words of this 
allegation do not create a special contract of the alleged ‘‘written agree- 
ment’’ which had neither vitality nor validity as such; and no implied 
contract to pay for the services rendered upon a quantum meruit is 
alleged. 

The plaintiff having declared upon a ‘‘written agreement,’’ as a 
special contract, she is not allowed to likewise declare upon an implied 
contract of quantum meruit, and in truth she has not so declared. True 
she may have pleaded an implied contract as well as a special contract 
in the alternative, but when the case came on for trial she could have 
been compelled to elect upon which declaration she would proceed. 

The alleged ‘‘written agreement,’’ not being executed in a manner to 
constitute testamentary disposition, cannot be construed as such, and 
furthermore this is not an appropriate form of action to establish a will. 

In view of the allegation that the plaintiff was a member of the 
family of the deceased when she rendered the alleged domestic services, 
and of the absence of an allegation of a valid special contract to be paid 
therefor, and of the absence of an allegation of an implied contract of 
quantum meruit, we are constrained to hold that his Honor erred in 
overruling the demurrer. 


STATE STATUTE GOVERNING REORGANIZA- 
TION OF BANK 


Attorney-General on Behalf of Reichert, State Banking Commissioner, v. 
Peoples Wayne County Bank of Hamtramck (Hamtramck 
Depositors Corporation), Supreme Court of 
Michigan, 298 N. W. Rep. 326 


The Michigan statute governing the reorganization of banks pro- 
vides for a hearing on the part of all creditors and stockholders and, 
at such hearing, the proposed plan of reorganization may be adopted, 
modified or rejected. The final test, however, is that the court be- 
fore which the proceeding is pending may order the stockholders and 
depositors to accept and abide by any plan of reorganization which 
shall be fair and equitable under all circumstances. 


On application for rehearing. 

Application denied. 

Herbert J. Rushton, Atty. Gen., and James A. Greene, Asst. Atty. 
Gen., for State Banking Com’r. 


A. W. Sempliner and Wm. Henry Gallagher, both of Detroit, for 
Detroit Bankers Co. and others. 


PR SE Kn RIES De NEO EEL ARR LGA ER OE IRE ON Tae aE Oe So LPP 
NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §177. 
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PER CURIAM.—In briefs filed incident to the application for re- 
hearing it has been made to appear there are a large number of re- 
organization proceedings pending, which proceedings were instituted 
under Act No, 32, Pub. Acts 1933, as amended; and further that the 
portion of our opinion in the instant case hereinafter quoted has given 
rise to uncertainty as to final disposition of the assets of a reorganized 
bank in excess of the amount required for payment of creditors. Our 
attention is called particularly to the following portion of our opinion 
in the instant case: ‘‘The stockholders of the bank, whether their stock 
was cancelled in these reorganization proceedings or not, would be en- 
titled to the remaining assets, after payment in full of the creditors’ 
claims, even though such right had not been stipulated in court or ex- 
pressed in the plan approved by the court.’’ See 296 Mich. 330, 341, 
296 N. W. 277, 281. The quoted sentence in no way militates against 
the soundness of the decision rendered in the instant case; and should 
be read as applicable only to the facts of the instant case. 

In so far as other pending proceedings are concerned, disposition 
of assets in excess of those requisite to satisfy the claims of creditors 
must be made in the light of facts presented in each of such cases. That 
is true because the statute above cited vests a very large measure of 
discretion in the commissioner of the State banking department as to 
proposed plans for reorganization or liquidation of banks and trust 
companies; and the statute provides for a hearing on the part of all 
creditors and stockholders. At such hearing the proposed plan of re- 
organization may be adopted, modified or rejected. The final test is 
that the court before which the proceeding is pending may order the 
stockholders and depositors to accept and abide by any such plan of 
reorganization which ‘‘shall be fair and equitable under all the circum- 
stances of the case.’’ 

The plan adopted in any of the other numerous pending proceed- 
ings for reorganization or liquidation of a bank or trust company may 
or may not be so similar to that adopted in the instant case as to be 
controlled thereby. It would be ill-advised for this Court without hav- 
ing before it the plan adopted in any specific case to attempt herein to 
announce a universal rule covering disposition of the assets of a re- 
organized bank in excess of those requisite to satisfy the claims of 
creditors. The application for rehearing is denied. 





Judicial Crends 


Digest of Decisions on Deposits 
by Trustees 


Where a bank, acting in good faith, merely credits trust funds, 
knowing them to be such, to trustee’s personal account, it is not liable 
if trustee subsequently misappropriates such funds. 

Defendant bank had separate accounts of a steel company and a 
body company which were under common management and control. It 
was held that the bank was justified in believing that the steel company 
had a proprietary interest in the account of the body company, and 
that its funds were properly transferred in the payment of its indebted- 
ness to the bank, and even if such use constituted a breach of trust on 
the part of the steel company toward the body company, the bank is 
not shown to have had knowledge or notice thereof. Banks et al. v. 
Everett National Bank, Mass., 25 N. E. Rep. (2d) 177. 57 B. U. J. 348. 

Knowledge upon the part of a bank that deposits made by a debtor 
of the bank in his own name belong to a third person absolutely pre- 
cludes the bank from applying such funds to the individual indebted- 
ness of the depositor to it. Peoples National Bank v. Coleman, Va., 
98. E. Rep. (2d) 333. 57 B. L. J. 687. 

If a bank, wherein in the name of a fiduciary there is on deposit a 
trust fund known as such to the bank, acquiesces in the use of the fund 
or a part thereof by the fiduciary in reduction or discharge of his per- 
sonal indebtedness to the bank, it will be liable to the beneficiary of the 
fund for the amount thus wrongfully employed; and the fiduciary’s 
surety, having made good the loss to the beneficiary, will be subrogated 
to the latter’s right against the bank. United States Fidelity & Guar- 
anty Company v. Hood, W. Va., 7S. E. Rep. (2d) 872. 57 B. L. J. 566. 

A New Jersey statute provided in substance that money paid a con- 
tractor pursuant to a contract for a public work is a trust fund in the 
contractor’s hands for the payment of labor, materials, and other charges 
in connection with the performance of such contract. It was held that 
such money is freed of the trust, as to third parties without notice 
thereof, when the money is mingled with other funds and deposited in 
the contractor’s general bank account. The bank’s knowledge that the 
contractor is engaged in a public works contract is not notice that his 
bank balances are trust funds even though among his deposits are checks 
marked on their face as payments on account of a contract for a public 
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improvement. So long as the bank has no notice to the contrary it has 
a right to assume that the depositor is committing no breach of trust 
in drawing checks against such an account, even though the checks are 
drawn to the bank’s order in payment of a debt due from the depositor. 
American Lumberman’s Mutual Casualty Company of Illinois v. Brad- 
ley Construction Company, N. J., 13 Atl. Rep. (2d) 783. 57 B. L. J. 855, 

A bank which permits a trustee to pay a personal debt to the bank 
with funds which the bank knows to be trust funds will be liable for 
the amount and for all other amounts subsequently misappropriated by 
the trustee. 

In this case it appeared that one Kittredge was acting as trustee 
of a trust created by a will. The beneficiary was the testator’s daugh- 
ter, seven years old at the time of his death. The assets of the estate 
turned over to the trustee inventoried at $443,776.14. The trustee’s 
account as trustee was carried in the defendant bank in which he also 
maintained a personal account and the account of a corporation, Thomp- 
kins & Bevers, Inc., in which he was interested. On Nov. 14, 1930, 
Tompkins & Bevers, Inc., had a deposit in the bank amounting to $435.57. 
The bank held the corporation’s note, indorsed by Kittredge personally, 
on which there was then unpaid $85,000. The bank demanded a reduc- 
tion payment. Kittredge, the trustee, thereupon drew a check for $6,000 
against the trust account, payable to his own order and deposited it 
in his personal account which, at the time, showed a balance of $57.13. 
He then drew a check against his personal account for $5,000, payable 
to Tompkins & Bevers, Inc., and deposited it to the credit of that com- 
pany. A check for $5,000 was then drawn against the corporate account, 
payable to the order of the bank, and it was delivered to the bank on 
account of the $85,000 note. It was held that the bank was liable to 
the trust estate for this amount and for all later defalcations, aggregat- 
ing $235,526.28. Grace v. Corn Exchange Bank Trust Co., 14 N. Y. 
Supp. (2d) 400. 56 B. L. J. 743. 


A bank which receives a check, signed by a trustee drawn against 
an account in the bank standing in the name of the trustee as such, in 
payment of the trustee’s individual note, which the bank holds for col- 
lection, will be liable to the owner of the trust funds for the amount 
thus wrongfully paid. 

In this case one Mather was the treasurer of an insurance company. 
He kept an account in the defendant bank in his name as trustee in 
which account he deposited funds held by him in trust for the insur- 
ance company. He drew a check against this account, signed by him 
as trustee, and delivered it to the bank in payment of a note on which 
he was individually liable and which the bank held as collecting agent 
for the holder. It was held that the word ‘‘trustee’’ following Mather’s 
signature on the check put the bank upon notice as to the fiduciary 
character of the account and as to Mather’s right to use the funds to 
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pay his personal debt. The bank was accordingly held liable for the 
amount which it thus received. The action here was brought by a surety 
company which, as Mather’s surety, had made good his defalcations to 
the insuranse company and sued as the latter’s assignee. Fidelity & 
Deposit Co. v. Hamilton National Bank, Tenn., 126 S. W. Rep. (2d) 
359. 56 B. L. J. 464. 

An attorney received checks, payable to his client as executor of an 
estate. Without authority, he indorsed the checks in the name of the 
executor and in his own name as attorney and individually, and de- 
posited the checks in his individual account in the defendant bank, by 
which they were collected. The attorney appropriated the proceeds. 
It was held that the defendant collecting bank was liable to the executor 
for the amount of his loss. 

When the checks were presented for deposit to his personal credit 
by the attorney, it was the duty of the bank for its own protection to 
ascertain whether he was properly authorized to make such use of the 
checks. Permitting the deposit to be made without giving notice to 
the payee was a wrongful act on the part of the bank and made it liable 
for the loss sustained by the payee. Teas v. Third National Bank & 
Trust Co., N. J., 4 Atl. Rep. (2d) 64. 56 B. L. J. 318. 


Where a bank has no notice that funds deposited are held by the 
depositor in trust it may apply the deposit to the payment of notes of 
the depositor which it holds, without becoming liable to the real owner. 
Federal Reserve Bank v. State & City Bank & Trust Co., Va., 143 S. E. 
Rep. 697. 45 B. L. J. 838. 

Where a depositor in a bank is indebted to the bank on a promissory 
note, the bank is protected in taking from the deposit a check against 
the deposit, in payment of the note, even though the money on deposit 
was held by the depositor as agent or trustee, provided that there was 
nothing about the account to indicate its trust character and the bank 
had no knowledge of the fact that it was held in trust. Davis v. In- 
diana National Bank, Ind., 126 N. E. Rep. 489. 37 B. L. J. 377. 


In order to render a bank liable for the wrongful withdrawal and 
misappropriation of trust funds deposited with it, it must have had 
notice or knowledge of the trust character of the funds. Davis v. 
Woodlawn Savings Bank, Ala., 104 So. Rep. 16. 42 B. L. J. 766. 

A bank may permit a trustee to deposit trust funds to his individual 
credit, but is liable if it permits him to pay his individual indebtedness 
to the bank with such funds. United States F. & G. Co. v. First Nat. 
Bank. Cal., 128 Pac. Rep. 352. 33 B. To. J. 67, 158. 

When an account is opened in the name of a person as agent, ad- 
ministrator, trustee, or in some other fiduciary capacity, the bank is 
hound to pay the checks drawn by the depositor and properly signed. 
If the depositor wrongfully appropriates the money to his own indi- 
vidual use, the bank is in no way liable. But where a bank has notice 
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of the wrongful use of the funds by the depositor or participates with 
him in the misappropriation, it is liable to the beneficiary or real owner 
of the fund. Pennsylvania Title & Trust Co. v. Meyer, 201 Pa. 299, 
50 Atl. Rep. 998; National Bank v. Insurance Co., 104 U. 8. 54; Fi- 
delity & Deposit Company v. Rankin, Okla., 124 Pac. Rep. 71; Carroll 
County Bank v. Rhodes, 69 Ark. 43, 63 S. W. Rep. 68; American 
Trust & Banking Co. v. Boone, 102 Ga. 202, 29 8S. E. Rep. 182; Lowndes 
v. City Nat. Bank, 82 Conn. 8, 72 Atl. Rep. 150. 32 B. L. J. 397-402; 
In re Bohenko’s Estate, 4 N. Y. Supp. (2d) 420. 55 B. L. J. 579. 

Even when it is known that the money deposited is held by the de- 
positor as a trustee, the bank is bound to presume, in the absence of 
knowledge to the contrary, that a check drawn by the depositor against 
the money, has been drawn by him in the proper discharge of his duty 
as trustee, and to pay the check accordingly. Board of Chosen Free- 
holders v. Newark City Nat. Bank, 84 N. J. Eq. 51. 4 B. L. J. 298. 

A bank may permit one who has deposited money in his name as 
trustee to transfer the funds to his personal account. If the trustee 
draws against his personal account and uses the money for his indi- 
vidual purposes, the bank will not be liable unless it had knowledge 
that the trustee was appropriating the funds to his own use. Board 
of County Com’rs v. State National Bank, Okla., 36 Pac. Rep. (2d) 281. 
51 B. L. J. 1040. 

Trustees under a will had an account in the defendant bank, stand- 
ing in the name of the estate which they represented. They drew 
checks against the account, payable to the order of one of their number, 
and fraudulently misappropriated the proceeds. It was held that the 
bank could not be made liable to the estate for the amount of the ap- 
propriation, without proof that it had knowledge that the trustees had 
drawn the checks in the manner described with the intention of wrong- 
fully appropriating the proceeds. Taylor v. Astor Nat. Bank, 174 N. Y. 
Supp. 279. 36 B. L. J. 207. 

A bank is not liable to the beneficial owner of trust funds, deposited 
with it by the trustee as his own, which the bank, with the trustee’s 
consent and without notice of the character of the funds, applied in 
payment of the individual note of the trustee. Smith v. Des Moines 
Nat. Bank, 107 Ia. 620. 16 B. L. J. 286. 

Where a person deposited a check payable to him as trustee in his 
individual account, and withdrew and misappropriated the proceeds, 
it was held that the bank was not liable. Batchelder v. Central National 
Bank of Boston, 188 Mass. 25, 73 N. E. Rep. 1024. 22 B. L. J. 422; 
24 B. L. J. 479. 

Where trust funds are deposited the bank is under no obligation to 
inquire as to the terms of the trust. Clifford, Substituted Trustee v. 
United States Trust Company, N. Y. Law Journal, November 20, 1922. 
39 B. L. J. 867. 
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Where a check payable to a person as commissioner, was deposited 
to his individual credit, the bank was held liable where the depositor 
misappropriated the proceeds. Bank of Hickory v. McPherson, Miss., 
593 So. Rep. 934. 33 B. L. J. 158. 

The plaintiff city delivered to the county clerk a voucher for $7,500, 
representing the amount due in certain condemnation proceedings con- 
ducted by the city. The clerk deposited the voucher in a bank, indors- 
ing it ‘‘for account of P. A. Astoria,’’ the owner of the condemned 
property and subsequently, it is alleged, withdrew and misappropriated 
the money. The city sued the banking commissioner, who, in the mean- 
time, had taken over the bank, on the theory that the bank was under 
a duty to see to it that the fund was paid to the person for whom it 
was intended. It was held that, in the absence of notice of irregularity, 
the bank could not question the clerk’s right to withdraw the funds and 
was entitled to assume that the money would be applied to its proper 
use. It was accordingly held that there was no responsibility upon the 
bank. City of San Antonio v. Burke, Texas, 65 S. W. Rep. (2d) 408. 
51 B. L. J. 214. 

A drawee bank, which pays checks drawn by a school district treas- 
urer and signed in his individual name, without having the designation 
‘‘Treas.’’ appended to his signature, as shown on the signature card 
on file in the bank, will be liable to the surety on the treasurer’s bond 
for the amount of any such checks used by the treasurer for his own 
purposes. Watson v. Midland National Bank & Trust Co., Minn., 251 
N. W. Rep. 906. 51 B. L. J. 324. 

A bank which knowingly permits an attorney to deposit funds be- 
longing to a client and to draw against such funds for the purpose 
of paying debts owing to the bank, will be liable to the client for the 
amount thus used. Keller v. First National Bank & Trust Co., 298 
N. Y. Supp. 132. 54 B. L. J. 953. 

A bank may permit a fiduciary to deposit in his personal account 
funds held by him as trustee and it may pay checks drawn by the fidu- 
ciary in his personal name as drawer. In the event that the fiduciary 
embezzles some of the trust funds, the bank will not be liable to the 
principal or beneficiary unless it appears that the bank had knowledge 
that the fiduciary was committing a breach of his obligation. New 
Amsterdam Casualty Co. v. National Newark & Essex Banking Co., N. J., 
175 Atl. Rep. 609. 52 B. L. J. 97. 


A. Texas statute requires county tax collectors to deposit automobile 
license fees in the county depository on Monday of each week. A county 
tax collector deposited such funds in a bank which was not the county 
depository. By cashing checks at the bank’s counter and by depositing 
checks against the bank in his personal account in another bank, the 
collector misapporpriated more than $37,000. It was held that the bank 
in which the fees were deposited did not make itself liable for the mis- 
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appropriation by receiving the deposits since the statute did not re- 
quire them to be placed with the county depository until the Monday 
following their collection and did not forbid temporary deposit in a 
non-depository bank. American Surety Co. v. Waggoner National Bk., 
83 Fed. (2d) 99.) (Affirming 53 B. L. J. 422.) 53 B. L. J. 624. 

A check drawn by a fraternal order was payable to a person as 
treasurer of the order. The check was wrongfully indorsed by the 
general chairman of the order and deposited to the credit of his personal 
account, the chairman later withdrawing and using the proceeds. It 
was held that the bank in which the check was deposited was liable to 
the fraternal order. Moneypenny v. Third National Bank, Tenn., 111 
S. W. Rep. (2d) 375. 55 B. L. J. 361. 


LEGAL QUERIES AND ANSWERS 


By JosepH A. NosiLe of the Massachusetts Bar 





Contract Against Liability 


Q. <A deposit slip has the following words printed on it: ‘‘ All items 
eredited subject to final payment.’’ Does such a stipulation protect 
the bank from liability for its correspondent’s default? 

A. Yes, provided the bank used due care in selecting suitable cor- 
respondents. Falls City Woolen Mills v. Louisville National Banking 
Co., Ky., 140 S. W. Rep. 66. 33 B. L. J. 231; 38 B. L. J. 384; § 325 
B. L. J. Digest. 


Deposits 


Q. Are deposits in Postal Savings Accounts subject to attachment? 
A. No. 


Sufficient Consideration 


Q. Where the directors of a bank execute to the bank a note to 
raise money for the purpose of restoring the bank’s impaired capital, 
is the note founded on sufficient consideration ? 

A. Yes. The directors are liable on the note. Bohning v. Cald- 
well, 10 Fed. Rep. (2d) 298. 43 B. L. J. 524. § 342 B. L. J. Digest. 


Indorsement by Cashier 


Q. A note payable to the order of X was indorsed by X to a bank 
of which P. H. Folger was the cashier. He in turn indorsed the note 
‘“‘P. H. Folger, Cashier.’’ Was the indorsement proper? 

A. Yes. The indorsement by the cashier in his official canacitv 
sufficiently shows that the indorsement was made in behalf of the bank. 
Folger v. Chase, 18 Pick. (Mass.) 63. 
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Paper Received as Collateral 


Q. Is one who receives a promissory note as collateral security re- 
garded as having given value and therefore a holder in due course ? 

A. Yes. Republic State Bank v. McDaniel, Mo., 290 S. W. Rep. 
449. 44B.L. J. 379. § 647 B. L. J. Digest. 


Accommodation Paper 


Q. Has a corporation the power to execute accommodation paper? 

A. Unless authorized by its charter, it is beyond the power of a 
corporation to execute accommodation paper and it is not liable on such 
paper to one who receives it with notice of the accommodation character 
of the corporation’s signature. Hall v. Auburn Turnpike Co., 27 Cal. 
225, 37 B. L. J. 351; First National Bank v. Galloway, Ia., 188 N. W. 
Rep. 803, 39 B. L. J. 793. §§ 28, 29 B. L. J. Digest. 


Stockholders’ Meetings 


Q. Should treasury stock be counted in determining quorum at 
stockholders’ meeting? 

A. No. Atterbury v. Consolidated Copper Mines Corp., Delaware’s 
Court of Chancery. June 26, 1941. 


Bearer Paper 


Q. D made a promissory note payable to the order of X corpora- 
tion which D knew had not yet come into existence. After the corpora- 
tion had come into existence, it was duly indorsed by the treasurer and 
was given to a promoter of the corporation, who in turn gave it to P 
without indorsement. P contends that the note was bearer paper. Is 
his contention correct? 

A. Yes. The payee was a fictitious person, and the instrument was 
negotiable without indorsement if such non-existence was known to the 
maker of the note. Since D knew that the corporation had not yet 
come into legal existence, P’s contention that the note was bearer paper 
was correct. Patton v. Deviney, 259 Mass. 100. 


Mortgage Recorded After Death 


Q. A mortgagee recorded her mortgage after the mortgagor’s death, 
and more than one year thereafter instituted an action on the mortgage. 
Is the mortgage valid? 

A. Yes. Marks v. Morrison, Pennsylvania Court of Common Pleas, 
55 York Legal Record 29. 


Accommodation Indorser 


Q. A bank purchased a promissory note bearing an indorsement 
which the bank knew was made for accommodation only. The note 
was dishonored. May the bank enforce the note against the indorser? 

A. Yes. An accommodation party to a negotiable instrument is 
liable to a holder for value ‘‘notwithstanding such holder knew him to 
be only an accommodation party.’’ N. I. L., See. 29. 
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Insurance Trusts 


Q. Are ‘‘insurance trusts’’ exempted from Michigan inheritance 
tax? 

A. Yes. ‘‘Insurance trusts’’ are now specifically exempted from 
Michigan inheritance tax by amendment to § 3672 by L. 1941, Act 302. 
This provision applies both to residents and non-residents, and to agree- 
ments made before and after its effective date. 


Gift of Loan Proceeds 


Q. A taxpayer and her son signed notes as co-makers, thereby ob- 
taining loans totalling $58,000. The loans were obtained entirely on 
the taxpayer’s credit, and the proceeds were immediately turned over 
to the son. The taxpayer subsequently made a gift of the proceeds 
of the loan to the son. Should the Tax Board allow deduction of in- 
terest paid by the taxpayer, notwithstanding gift? 

A. Yes. The obligation as co-maker of the notes was both joint and 
several. The notes were at all times her personal obligations. Rose 
Larson, 44 B. T. A. No. 167. 


Notice of Dishonor 
Q. What is the general rule with regard to the form of a notice of 
dishonor ? 
A. The notice may be given in any terms which sufficiently identify 
the instrument and indicate that it has been dishonored by non-accept- 
ance or non-payment. N. I. L., See. 96. 


Forged Certification 


Q. Is a person who forges a certification on a check guilty under the 
California statute making it a criminal offiense to forge the acceptance 
of a bill of exchange? 

A. Yes. One who forges a certification on a check is guilty of the 
crime of forgery under the statutes of California. People v. Somsky, 
Cal., 189 Pac. Rep. 456. 37 B. L. J. 561. 595 B. L. J. Digest. 


Deposit In Trust 


Q. A testatrix had two bank accounts in her own name as trustee 
for her sister. The sister, however, never had possession of the bank- 
book nor did she have knowledge that the deposits were made in the 
name of the testatrix, in trust for her. <A will, subsequently executed 
by the testatrix, made no specific mention of the bank accounts and 
disclosed an intent to disinherit her sister. Can the sister recover the 
bank deposits-from the estate of the testatrix. 

A. No. It was held that the bank deposits belonged to the estate of 
the testatrix. The language used in the will was such a decisive act and 
declaration of disaffirmance as to overcome the presumption that an 
absolute trust was created in favor of the sister by the death of the 
depositor. In re Beck’s Estate, 23 N. Y. Supp. (2d) 525. 58 B. L. J. 
314. § 462 B. L. J. Digest. 





